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Of the Petitioners^ 
George Johnftone, Efq. - - - Appleby 

Of the Sitting Member^ 
Bamber Gafcoync, Efq. - - - Truro. 

P«TITIONEKS. , 

Philip Yorke, Efq. and Francis Cuft, Efq. 
Richard Johns, jud, alderman, and Matthew Wills, Richard 
Johns, Edmund Johns, Richard Penhall, and Willian% 
Rogers, freemen of Hellefton. 
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The Right Hon. Francis Godolphin Osborne, commonly 
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t 



( 3 ) 



ij I « 



n 



THE 



CASE 



Of the BOROUGH of 



MELLESTON, 



ON Saturday, tlie lith of March> the Com* 
mittee being met, the two petitions wore 
read, containing fpecial allegations of the princip^ 
part of the following fads, which were all, eithor 
|)roved, or admitted, on the trial of the caufe. 

Hellefton is a borough by prefcription^ and alfo 
by a charter of the 27th of Queen Elizabeth, 
confirmed by another of the i6th of Charles the 
Firft- 

By thofe charters, the Corporation was td confift 
of a mayor, four aldermen, and an indefinite num- 
ber <rf freemenw The freemen were to be eleded 
out of the inhabitants, by the mayor, aldermen, and 
commonalty y or tlie major part of them; the alder- 
men, by the mayor and aldermen, out of the free- 
men s the mayor, by the freemen, out of two alder- 
men, to be nominated by the mayor and aldenneii. 
The right of eledion of burgeffes to ferve in Par- 
liament has conftantly been, in the niayprand rewfe. 

^ ^ tnonalty^ 
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C A S E IV. 

monalty^ which has always been underftood to mean, 
the mayor, aldermen, and freemen only. 

(t:^ There is no determination of the Houfe of 
the right of eledion, but it was admitted to be as 

juftftated.)* 

Almoft ever fince the time when the charter of 

\ Queen Elizabeth paffed, notwithftanding the pro- 

vifion there made, the mayor and aldermen had 

affumed, and exercifed, the exclufive power of 

eledVing freemen, and the commonalty had nerer 

had any (hare in it. 

In Eafter term, 1 769, two informations -f, in the 

nature of Quo Warranto^ were exhibited in the court 

of King's Bench, againft feveral perfons of the 

borough, to (hew by what authority they claimed 

[5] to be freemen, having been elefted without the 

concurrence of the commonalty. In their plea, they 

in(ifted on a bye-law, not then exifting in writing, 

by which the right of. electing freemen was re- 

ftrained to the mayor and aldermen. The profe- 

cutor replied to this plea, denying the matter of 

the bye-law, and other fefts alledged in itj and 

* [Dec. 10, i66o. 'The of the votes of the faid inha- 

Committee of Privileges and bitantsatlar£e,wasdulyele6l- 

Ele^ons reported (on a re- ed. But the qaeilion being put 

commitment and in confirma- in the Houfe, it was difagreecl 

tion of their former report of to. Journals, vol. 8. p. 203. 

Nov. 79) that it appeared to col. i.] 
them» ** That tbt maywr and io" f ^Rex v. Hohljn and 

bahitaMts ai largi have the right others, and Rix v, Hiod and 



of eleAion ;" and that the per- others.] 
fan having the greater nember 
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HELLESTON. 

iflues being joined thereon, one of the caufes was 
tried at the fummer aifizes for Cornwall, in 1769, 
by a fpecial jury, when a verdiA was found for the 
defendants on all the ifTues : but, in Michaelmas 
term of the fame year, the court was moved for 
leave to enter up judgment againfl the defendants, 
notwithjftanding the verdift, the profecutor con- 
tending that the bye-law, on which they had 
founded their title, was repugnant to the charters, 
and void. The court were of that opinion, and 
judgment was entered up accordingly. The pro- 
fecutor then moved for, and obtained, leave to 
withdraw hk replication in the other caufe, and, 
having inftead thereof demurred tp the pka of the 
defendants, judgment of oufter was pronounced [6] 
againfl: them. From thefe judgments> writs of 
error were brought in the Houfe of Lords, and the 
judges being called in, one of the caufes was aigued 
by counfel, after which the judges delivered their 
opinion, " That the ele&ion of freemen could not I 
*' be exercifed by the mayor and aldermen exclu- 1 
^^ five of the commonalty ." On this the judgment ^ 
pf the King's Bench was affirmed*. 

By thefe, and other profecutions of the fame 
fort, judgment of oufter was obtained ag^nft all 
the n^embers of the corporation exQipt two alder- [^ 
jnen and ^ight freeqien. 

By the ftatute of the 9th of Anne, cap. 20. (eft. 
4. a difcretmary pwer is vefted in the Court of 

L f [#r«9(w's Cafes in Parliament, vol. 6, p. 511. 1 
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► CASE XIV.' 

Icing's BencK, to give leave to exhibit infonria* 
lions in the nature of quo warranto by the officer of 
the Court, at the inftance of private profecutors, 
or (as they are called in that kind of criminal pro* 
ceeding) relators About ten or twelve years ago,* 
the court thought proper to eftablifh a rule to 
[7] guide their difcretion, by refolving never to grant 
informations againft any corporator who had beert 
in pofleffion of his franchife twenty years, or up- 
Ivards. 

An information had been moved for againft 
/ Hugh Rogers, one of the two remaining aldermen, 
and a~ rule granted to (hew caufe why fuch infor- 
mation Should not be allowed ; but in the interval 
between granting the rule and the time appointed 
for fhewing caufe, the twenty years, during which 
he had poflefled the franchife of a freeman, were 
Completed, The court therefore, in compliance 
with the above rule, would not grant the infor- 
mation. For the fame reafon informations could 
not have been obtained againft any of the othef 
nine remaining corporators, they having all beeft 
freemen defaElo^ (though ele^ied according to the 



* [This was ia the Winchelfia 
Cafes ^ M. 7. G. 3. 4* Bum 
1 962. Since the firft edition of 
this work, viz. E. 51. G. 5. in 
the cafe of Rmx v. Dtckin, 4 
Term Rep. p. a8z. 284. the 
Court of B. R. have narrowed 
the time much more, having 
Idid it down as a general roJe 



'' that they would limit theif 
*' own difcretion in granting 
*' applications of this nature to 
•* {vi years, beyond which time 
** they would not» tinder any 
*' circnmftances, fuifer a party 
'* who had been fo long in 
** poiTeffion of hii franchife, to 
♦• be diflurbcd,"] 
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ufkge now determined to be illegal) for above 
twenty years. 

An information was exhibited againft Richard 
Johns, the other remaining alderman, for ufurping 
the office of mayor. 

Such being the Hate of the borough, a petition 
was prefented to the King in Council in November. . 
1 772, from feveral merchants, tradefmen, free- ' 
holders, and inhabitants of Hellefton, in which 
Thomas Glynn and Thomas Wills, two of the itn 
remaining corporators, joined ; ftating the two char* 
ters, and the fafts juft mentioned, and alledging, 
that the corporation was totally diffolved-, praying 
therefore fuch relief as Ihould be thought fit. 
' This petition was referred' to a Committee of 
tha Privy Council, and by them (19 Dec, 1772) 
to the Attorney and ^Solicitor General; who were 
attended by counfel both on the part of the peti- 
tioners, and on behalf of the major part of the 
fobiifting corporators, who had entered a caveat 
^gainft the petition. 

The Attorney and Solicitor General reported 
(i March 1773) the fafts which have been ftated, / 
and that, fince 1770, there having been only two 
aldermen defaSlOy and none but freemen defaStOy 
and no mayor ^ ^ queftion was then depending in the 
Court of King's Bench (in the caufe againft 
Richard Johns) whether the corporation was dif- 
folved on that account, or whether it might not" 
continue itfelf by operation of the ftatute of the 
1 ith of George the Firft. Upon the whole mat- 

B 4 ter. 
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^ CASE XIV- 

ter, they gave their opinionj, that it would be inex- 
pedient to advife the King to confider the corpq-* 
ration as dilTolvedj or to grant a dew charter, while 
a competent number of freemen held their places^ 
infaEly and unqueftioned by any judicial procefs, 
^d while it remained in fufpence in a court of 
juftice, whether the corporation might ttof continue: 
itfelf by courfe of lazv. 
X Afterwards, in Eafter term 1773, the caufe al- 
luded to was decided, and judgment given againft 
' Richard Johns; and, in the month of June of the 
fame year, Hugh Rogers, the othqr alderman^ 
died. 

The corporation then confifted of only one ain 
derman and eight freemen, and there was. no 
mayor. 

On this change of circumftances, the agent for 
A thofe who had petitioned in November 1772, pre-, 
fented to the Lords of the Committee, a new pe-i 
[lo] tition, ftating the alterations which had taken 
place, and that he was advifed that the corporatioi\ 
was totally and abfolutely diffolved^ and incapable of 
preferving or continuing itfelf, an)d could never 
be revived or regain a legal exifience^ Ufilefs the King 
Jh^uld think proper to gr(int a new charter of incorpo-i 
ration. 

' 3 July I773f this petition was alfo referred to 
the Attorney and Solicitor General, and they were 
attended by counfel for the petitioners, and by the 
folicitor for thofe who op^ofed the petition. 

10 Auguft 1773, they reported the ftate in 

whicl^ 
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Which the corporation was at that time ; that they 
were of opinion, that it could no longer continue itfelf^ ! 
and that it would be proper to advife the King to ' 
grant a new charter* 

Upon this report, the J^nt for thofe who folici^ 
ted a new charter prefented another petition to the [ 
King in Council, praying, on their behalf, that cer- 
tain alterations from the charter of Queen Eliza- 
beth, dated in a paper annexed to the petition (A) 
might be introduced into the new charter. 

In November 1773, a petition was prefented to / [11] 
the King in Council from twenty-^fix inhabitants 
of the borough of Hellefton, praying to be made 
members of the corporatioDi if a new charter fliould 
be granted. 

At the fame time, Matthew Wills one of the 
« freemen (on behalf of himfelf, of Richard Johns 
the alderman, of the other four petitioners in the 
fecond petition prefented to the Houfe of Com- 
mons (i) and of a fifth freeman, (ince dead, be« 
ing (even out of the nine remaining corporators), 
prefented a petition to the King in Council, fet- 
ting forth, that the proce^diags in order to obtain 
a new charter tended to injure the rights of the 
inembers of the old corporation, and praying that 
the Attorney and Solicitor General might be or- 
dered to review their two former reports, and 
|:hat he and the other perfons on whofe behalf he 
petitioned, niight be heard by their counfel 

^i) Vidf Lift of the Committer^ &c.>/r4f 

on 
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tr CASE XIV. 

on thofe' reports, and againft the original peti^ 
tion, 

^ 19 November 1773, thefe two laft-mentioMd 

petitions were ref(?rred to a Committee of the Privy 
Council, 
£^^3 17 January 1774, the petition of the agent for 

thofe who folicited the new charter was, by the 
Committee of the Privy Council, referred to the 
Attorney and Solicitor Generial, who, on the 26th 
of the fame month, were attended by co^nfel, both- 
on the part of the original petitioners, and for the 
aldermen and fix corporators who oppofed the new 
charter; and, on the 9th of May following, they 
reported their opinion, as before, that it would be 
expedient and juft for his Majefty to grant a new 
charter on the general plan of that of Queen Eli- 
zabeth, but with fome of the additions a|id varia-' 
tions which had been propofed (B). The pro- 
pofed alterations of which they approved were 
ftated in their report, and two of them were, 
** That the freemen who, notwithftanding the 
charter, had, by the ufage, been excluded from a 
fhare in the eleftion of new freemen, (hould be 

i ** exprefsly excluded by the new charter. And, 

I *^ That, by the new charter, a competent number 
*^ of fit perfons (hould be appointed freemen." 
[13] They ftated, that the former of thefe two altera- 
tions had been ftrongly oppofed. 

] 12 May, 1774, the agent for the Alderman and 
five burgefles, opponents of the new charter, (the 
fixth having died about this time,) being a majo- 
rity 
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fity of fix to two of the eight now fubfifting cor- 
porators, prefented a petition to the Committee of 
the Privy Council, praying, that they might b« 
beard by their counfel againft fuch of the devia- 
tions from the old charter, recommended by the 
Attorney and Solicitor General, as they conceived 
to be injurious to their juft rights and privileges, 

28 May, the Lords of the Committee took un«» 
der confideration the laft Report of the Attorney 
and Solicitor General^ and the laft-itientioned pe* 
tition, and, having heard counfel on both fides, 
reported to the King, that they were of opinion, 
that a new charter (hould be granted with the al* 
terations recommended by the Attorney and Soli-* 
citor General. 

I June, the King in Council approved of the 
report of the committee of the Privy Council, and 
ordered, that the Attorney and Solicitor General 
(hould prepare a new charter in conformity to their 
report, 

15 Auguft, the Lord Privy Seal, affifted by the 
Chief Baron of the Exchequer, having heard coun- 
fel on both fides, ordered th« privy feal to be af- 
fixed to the new charter: 

And, on the 3d of September, the Lord Chan* 
cellor, with whom a caveat had been entered, heard 
counfel on both fides, and ordered the great feal to 
be aiBxed to the charter, which accordingly bears 
date the 3d of September, 1774* 

In the recital thereof, it is faid, "That the cor-. 
^* potation is now in danger of i^eing dijfolved and 

" incapable 



n 



I 



C«4] 



V 
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** incapable of continuing itfelf, or of eicercifing 
^* and enjoying any of its liberties and franchifcs;*' 
fluid this expreffion was fubflituted in place erf" 
words importing, that it was diffbhed^ in confe* 
\ ijuence of the argunients of counfel. 

A mayor, four Aldermen, and thirty-one free- 
men, inclyding the mayor and aldermen, were ap- 
.' pointed nomindtim by thi$ charter* Richard Johns 
[15] was made an alderman, and the other feven re^ 
maining corporators of the old body were ap» 
pointed among the new freemen* 
, The charter was, on the 8th of September, de- 
livered to Thomas Glynn, Efqt the new mayor, 
who accepted it, and, pn the 9th, iffued notices 
feverally to all the new corporators, reqviiring them 
to meet on the 12th, in order to accept the charter 
and the offices to which they were thereby namedt 
\ Accordingly, in confequence of thofe notices, they 
met on the izth, and all, but thejix old cgrpQrators, 
petitioners to the Houfe of Commons, accepted 
the charter and their offices, and took the oaths. 
Each of thofe fix feverally read a protefi againfi tM 
charter^ and refufed to accept or aft under it, 

On Sunday, the 25th of September, the corpa^ 
jation met for the choice of a mayor (the Sunday 
before Michaelmas being the day fixed for that 
purpofe both by the old and new charters) and 
"^ohn RogerSy Efq. was elefted. The fix protelUng 
freemen did not attend at this ele6tion» 
[16] The precept for the ele&ion of members of Par- 
V Jiament was fent by the (beriff to Mr. Jiogers, jrho 

gave 
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gave notice that the eledtion would be on the i tth 
of Oftober. 

On the day of eleftion, the precept being read 1/ 
by Mr. Rogers as mayor, all the new members of 
the corporation, .but the fix who had refufed the f 
charter, voted for the two fitting members. The 
fix, after protefting againft the legality of Rogers \ 
ading as prefiding officer, gave their votes at his 
poll for Mr. Yorke and Mr. Cuft. They after- 
wards proceeded by themfelves to make an eleftion 
of thofe two gentlemen, Richard Johns there 
a6ted as prefiding officer, and made a return which 
was delivered to the flierifF. Rogers alfo made a 
return of the fitting members, which he annexed 
to the precept, and delivered to the IherifF. John's 
return was firft received ; but the (herifF, having 
taken the advice of counfel (Mr. Serjeant Davy and 
Mn Buller), annexed the return made by Rogers 
to. the writ, and fent it by his agent to the clerk 
of the crown. He alfo fent him the other return - ' •* 
by his agent, but not annexed to the writ. When 
the laft-mentioned return was tendered to the 
clerk of the crown, he faid he could not receive it, 
as it was not annexed to the writ. It was accord* , 
ingly rejefted, and fent back to Cornwall, but was 
produced by the under IherifF, on the trial before 
the Committee. 

The agent for the fix corporators, who oppofed 
the new charter, fwore that he had obtained a copy 
of the firfl draft from the Attorney General, but 
that, though he had made repeated applications to 

• him 
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Iiiilii to the hord Privy SeaU aiid at the fecretasy 
of ftate*s ofEce, he could not obtain a lift of .th# 
names of the new corporators till the 3d of Sep-* 

tciuher> on the hearing before the Chancellor. Th* 
Ijord Privy Seal had deiired the naines to be xea4 
ovqr to him, on the hearing before him qq the i5th 
pf Auguft,, but hefaidit had not been in his power 
to take them down in writing. 
[18] Under all the circumftances of this cafe, th^ 
counfel for the petitioners contended; 

i» That the new charter was void, aijid that th* 
only perfons who had a right to eleft members of 
Parliament for Hellefton, were the fubfifting free* 
men under the old charter. 

2. That if the charter were valid, fiill the free** 
men appointed by it not having been in pofleflioii 
of their franchife a year before the eledion, thejr 
were, by the ftatute of the 3d of the prefent King, 
cap. 15, incapable of voting at the laft eledion, and 
therefpre the only competent eleftors, at that time, 
were the fubfifting members of the old corpora* 
tion. 

Their arguments were as follows. 

I , If the old body exifted as a corporation wheij 
the charter paffed, and when it was tendered, ac* 
ceptance by the majority of the old corporators 
was neceflary to make it valid; and as they, aftef 
oppofing it in every ftage as containing eflential 
alterations and variations from the former conftitu** 
tion of the borough, rejefted it when c^ered for 
acceptance, it became, by fuch refufal, void to aU 
ptents and purpofeSt 

jt 
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' It is.unneceffary to cite cafes to pfove, that ac- 
ceptance is ncccffary to give validity to a new char- 
ter granted to a fubfilling corporation. This is aa 
eflablifhed and uncontrovertible principle of lansr^ 
infomuch, that in pleading the new charter in fuch 
ja cafe, you mud fet forth that it was accepted. 

The queftion then is, whether, in the prefent in* 
fiance, the old corporation exifled when the charter 
was tendered. 

It is admitted that it did not exift fo perfeftly / 
as to be able to eleft new corporators fo as to con- / 
tinue itfelf. But it was not, therefore, diflblved. 

There are only three ways by which a corporation 
can ceafe to exiil: 

1. Forfeiture, by abufer or non-ufer. / 

2. Voluntary fuiTender. 

3. The death of all the natural perfons, mem- 
bers of the corporate body. 

Forfeiture cannot diffolve a corporation but by \ 
judgment of oufter agai;ift the whole. 

Surrender can only be by acceptance on record. \ 
— But there is no pretence of furrender in this 
caie. 

And there is no queftion but that eight of the [20] 
natural perfons, members of the aggregate body, 
• aie ftill alive. ' 

It is true, that fome of the integral parts of .the ^ 
corporation are gone : There is no mayor; and only 
one alderman: Therefore, it does not exift with 
fufficient vigour to continue itfelf. 

But 
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But it exiiis fo as that the individuals, who ftilt 
remain members of itj can do many atfts, and ex» 
ercife feveral franchifes^ as corporators (C); They 
can enjoy any right of common belonging to th«J 
corporation J they can accept or refufe a charter i 
and they can vote for members of Parliament. I£* 
they can> no new charter can transfer that right 
from them to another corporation. 

The cafes of Bewdley, Plympton, Durham^ and 
^Colchefter, iw:e authorities in point, to prove this 
dodrine^ 
[21] In the cafe of Bewdley (i), a neW ciharter had 
pafled the great feal in 1 708, and was tendered ta 
the . corporation juft on the eve of an eleftion for 
members of Parliament. The corporation being in 
a fituation very fimilar to that of Hellefton, the 
charter was refufed by the fubfifting members of 
the old body. In 1710, Mr. Lechmere was chofeA 
one of the reprefentatives of the borough by the 
new corporation, and Mr. Winnington by the 
i members of the old who had refufed the charter. 
The matter was brought before the Houfe by pe- 
tition .,(2), when the three following refolutious 
were come to, 19 December, 1710* 

I . Refolved, " That Salway Winnington, Efq* 
" is duly elected a burgefs to ferve in this prefent . 
*' Parlisuncnt for the borough of Bewdley. 

(i) I. Peere Williams, p. vol. iv. p. 174. 
207. The Queen, v. the bai- (2) Journ. i Dec. 1710. vol« 

Tiffs and burgefles of Bewdley. xti, p. 408. coK i> 2. 
Chandler's Debates, off. 1710. 

2. Refolvcd> 
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4. Refolved, « That the charter, 'dated the 20th 
" of April, 1708, attempted to be impofed upon 
*' the borough of Bewdley, againft the confent of 
** the ancient corporation^ is void, illegal^ and [ii] 
** deftrtiftive of the conftitutibn of Parliament; 

3i Refolved, " That an humble addrefs be pre* 
** fented to lier Majefty, laying before her Majefty 
*' the refolution of this Houfe^ and td defire her 
** Majefty that (he will be pleafed to give direc- 
*' tions to her Attorney General, to take the pro- ^ 

per methods for repealing the faid charter, and ' 

for quieting the faid borough in the enjoyment 

of their rights and privileges (i).'* 

Accordingly, an addrefs was prefented, and, in \ 
compliance with that addrefs, a writ of Scire facias \ 
was fued out to repeal the charter, and iflue being 
joined upon it, the caufe was tried at the bar in the 
court of Queen's Bench, and a general verdift 
found for the Queen againft the charter. 1 

Afterwards, indeed, a new trial was moved for, i 
and obtained, and then afpecial verdift was found,, 
which feems never to have been argued^ and no' [23] 
further proceedings appear to have taken place.* 
This will be objefted to the authority of this cafe; \ 
and it will be obferved, that the borough of Bewd- 
ley has ever fince 1 7 1 2 acquiefced under the charter 
of Queen Anne, and that the corporation now 
exifts under it* But no argument can be drawn 
from the agreement of the parties, which muft have 

(i) Journ. vol. xvi. p, 439. col. I. 
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been the occafion of the proceedings being dropt^ 
and the refolution of the Houfe of the i8th of De- 
cember, 1710, is a direft parliamentary decifion 
againft the legality of the charter. 

The cafe of Plympton was as follows. In 1684 
(12 July), the corporation had been prevailed upon 
to furrender their charter, and a new one was 
granted by James the Second, 21 March, 168^, 
under which new charter two members were chofen 
and returned to Parliament; but on a petition of 
the mayor, bailiff, &c. of the old corporation (i), 
[24] the election and return were determined to be void, 
I and the Houfe^ 14 April, 1690, RefolVed, "That 
the charter, granted by the late King James to 
the borough of Plympton, is illegal, and deftruc- 
tive to the conftitution of the government.(2)." 
And John Avent, the pretended mayor, and 
returning officer, was fent for into the cuftody of 
the feijeant at arms (3). 

The corporation of Durham has had no mayor 
for feveral years, and is in that imperfeft ftate that 
it cannot eledt one according to the conftitution of 
the borough. A new charter has long been in 
agitation, but the bifhop and the corporation dif- 
fering about the terms, it has never taken place, 
nor has he ever imagined that he could impofe one 
upon them without their confent. Yet, in this 
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(i) Journ. vol. X. p. 352. 
col. I. ^ infra^ 24 March, 
i6|^. 29 March, 14 April, 
1690. 



(2) Journ. vol. x. p. 378. 
col. I. 
(3} Ibid, coL 9. 

fituation^ 
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fittialion, they have elefted members of Parliaihent 
(i), and nobody ever pretended that thofei mem- 
bers were illegally chofen; 

But the cafe of Colchefter is quite decilivei [25] 

In that cafe, as reported by Sir James Burrow 
(2), it appears that the corporation of Colchefter, ^ 
under the old charter of the 15th of Charles the 
Seeohdi confifted of ^ mayor^ to be chofen annually 
from among the aldermen, 1 1 aldermenj 1 8 affift- 
ants, and 1 8 common-council, the corporate namo 
being, " The mayor and commonalty ^ 

In 1735, one William Seaber executed a bondT 
to the mayor and commonalty. In 1740 there 
were judgments of oufter pronounced againft all 
the perfons aftmg dc fa5io as mayor and alderman 
in Colchefter, and all thofe perfons were dead be- 
fore the year 1763. 9 Sept. 1763, the prefent > 
charter was granted, and accepted, and has beeii | 
adted under ever fince. In Eafter term, 1766, the 
new corporation brought an aftion of debt on 
Seaber's bond againft his eiecutof ; 

The queftion then wasj Whethet the prefent [16] 
corporation could maintain the aftion, which de- 
pended on another queftion^ vizi Whether the old 
corporation was diffolved in 1763; 

On this OGcafion Lord Mansfield faid i 
" The corporation is not diffolved by the jiidg- 
** ments of oufter, and fubfequent deaths of the 

(i)One of the Members fof (2) 3 flarr. 1866; Mayor 
Durhatii was On the Com- and commonalty of Colchef- 
aaitteci tcr, y. Seaber. 

c i f^mayor 
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*' mayor and aldermen, though they are without 






9< 



their magiftracy. Their conftitution is not de- 

ftroyed and ^one. Their former rights remain* 
'* Would not a freeman of Colchefter ftiU con- 
** tinue to have a rigAt to common, or to vote for mem^ 
** iers to Parliament ? — 

" I am clear, upon principles of law, that the 

old corporation was not abfolutely dijfolved and 

annihilated, though they had loft their magi- 
*' ftrates. — ^Where there is a judgment againft the 
^\ corporation itfelf, the cafe would be of a different 
" confideration." 

The other Juftices, Wilmot, Yates, and Afton, 
concurred, 
r -1 This was decided after folemn argument by fome 
of the ableft lawyers in Weftminfter-hall. 

The very preamble of the new charter of Hellef- 
ton acknowledges that the old corporation was not 
diffol ved -, for it ftates it to be " in danger of being 
« difjblvedr 

It therefore appears, from principle and prece*. 
dent, that the old^ corporation exifted when the 
new charter was tendered \ that, if there never had 
been a new charter, the old corporators had a right 
to choofe the reprefentatives for the borough ; that 
the new charter having been rejeifted, it is to be 
confidcred as void, and as if it had never exifted. 

But, if this dodrine were not fo clear as it has 
been (hown to be, ftill, 

a. The new corporators could not vote at the 
4 laft 
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U& eicAion, having been made freemen within 
the year. 

By the ftatute of the 3d of George the Third, it 
h enafted, " That no perfon whatfoever claiming 
*' as a freeman to vote at any election of members 
** to fcrve in Parliament for any city, town, port, [28] 
•* or borough in England, Wales, and the Town 
^* of Berwick upon Tweed, where fuch voter's 
right of voting is as a freeman only, (hall be 
admitted to give his vote at fuch election, un- 
lefs fuch perfon (hall have been admitted to the 
^^ freedom of fuch city, town, port, or borough, 
^ twelve kalendar months before the firft day of 
^ fuchele(aion(i)." 

The prefent cafe is within the very words of this 
ftafute J for the expre(non " admitted to his free- 
dom,** ought not to be reftrained to a narrow 
technical fenfe, as implying only formal admiflions 
to freedom, which cannot take place when a cor- 
poration and its individual members are created 
by a charter. — The word " admit tedy' is here ufed 
in its general popular fenfe. 

And certainly the cafe is within the fpirit of the 
ftatute. The mifchief which the legiflature meant 
to remedy appears by the title. It is called *' An 
'* aft to prevent occajional freemen from voting at [29] 
" .cledions of members to ferve in Parliament for 
f cities and boroughs." Thofe new corporators, 

(1) 5 Geo. Ill* cap. 15. ( i. 

c 3 appointc4 
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j^ppointed only one month before the eleftion^ 
were, furely, occajtonal freemen. 

If the a6t were only to extend to frcejnen not 
admitted (to their freedom) above a year, in a fub- 
fifting corporation, the greater mifchief would ftlU 
remain without a remedy; for a minifter would 
have it in his power to elude the law, by creating 
by charter fuch a nuniber of freenien, as would 
fufEce to turn the eleftion. 

CouNSEi- fpr the fitting members, 
I. When the new charter paffed, the old corpo-t 
nation w^s totally diffolved, 

a. The fix who refufed the charter, cannot be 
confidered as afting, on that occafion, in a corporate 
capacity, but merely as individua/s, and, therefore, 
their refufal did not Jiffedt the validity of the 
charter. 

3. The votes of the members of the new corpo- 
ration were not affefted by the ftatute of George 
the Third, 
[30] A corporation is a political perfon, which, like a 

natural perfon, is capable of a variety of aftions. 
It may renew itfelf. It may acquire, or grant lands, 
or perfonal property. Jt may fue, qr be fuqd, in a 
court of law. It may make laws and regulations 
for its own government, &c. 

The power of creating corporations is in the 
King, by his prerogative royal, They all exift, 
either by charter, or by prefcription, which prefumes 
a charter before the time pf legal memory. They 

are 
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are created for the purpofes, either of trade, or the 
adminiftration of juftice. 

Every corporation aggregate confifts of certain 
integral parts, chalked out by the hand which . 
formed it. If it ceafes to have the form given it, 
if any of its vital parts are loft, it no longer exifts 
in that ftate in which it was endowed with its 
particular powers i it is no longer that thing on 
which thofe powers were conferred j and therefore 
it ceafes to exift. 

One effential attribute of a corporation is the 
name. That name mnji be employed in all afts 
done by the corporation. The name of the old [31] 
corporation of Hellefton was, ** The mayor and 
^ commonalty ;" but as there neither is nor can 
now be a mayor, the name is loft, 

A corporation can only aft when aflemblcd in a 
corporate capacity (C), and there can be no legal 
aflembly unlefs it be called by the mayor, or chief 
officer (except in fome particular cafes where it is 
otherwife provided by aft of Parliament (i). 

If this corporation had been poflefled of lands, 
and oufted, they could not have brought an aftion 
to recover them. If their tenant were in arrears 
for his rent, they could not diftrain or fue for it. 
If their mace were taken away, they could not 
maintain trover for it as a corporate body, though 
the perfon who had the cuftody of it might, in hia 
private capacity a3 an individual, 

(1} II Geo. I. cap. 4. VUe infrax 

c 3 If 
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If the corporation was diffolved, the remaining 
individuals who had belonged to it could neither 
accept nor refufe the new charter but as indivi-e 
duals, and the refufal by fix of them cannot con- 
clude any body but themfelves. 
[32] Th^ general doftrine applies with particular 
force to the prefent cafe, for here the eight fubfift-» 
ing corporators were cholen illegally, Johns ha^ 
fworn that they were elefted in the fame inai^ner 
with thofe who have been oufted (i), They migh^ 
therefore have been all turned out, either by the 
ancient writ of Quo IVairantOy or by an informatioa 
in the nature of a Quo Warranto filed by ihe 
Attorney General, The difcretionary rule witH 
regard to twenty years poflefEon is only binding oq 
the court that made it, It cannot afFeft the power 
of the Attorney General. Jt ought not to prevent 
this Committee fronnt enquiring into the titles of 
thofe men. Such limitations cannot be made to 
operate generally, and to conclude all perfons ancl 
all courts, but by aft of Pariiament, 

The proceedings of the Houfe of Commons ia 

the cafe of Bewdley will not have muph weight,! 

[««] when the whole of them are taken together, ancj 

the fpirit of the times when that, cafe happened i^ 

taken into the accoynt, 

In 1 708, foon after the new charter was granted, 
Henry Herbert, Efq. a whig, was eleded under it. 



(i) This Johns himfelf ac- dou before the Coixunictee^ 
knowledged on hu exaa^ina* 



and 
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tnd returned ; and Salway Winnington^ Efq. a tory^ 
was chofen under the old charter. On a petition 
of Mr. Winnington (1), the Houfe, at that time, re- 
folved, ** That Samuel Slade, nominated bailiff by 
** a charter granted by her Majefty (i. e. the new 
^^ charter) for maintaining the peace and good 
^' government of the faid borough, was rightful 
^' bailiff of the faid borough, at the time of the 
*^ eledtion of a burgcfs to this prefent Parliament j" 
and declared that Mr. Herbert (then Lord Herbert 
of Cherbury) was duly elefted (2). In 1710, a 
pew conteft happened, but then tl^ torits were the 
yeigning party, and the fteps which have been 
mentioned by the counfel for the petitioners were 
on that occafion taken by the Houfe. In 17149 
there was a third conteft, and the whig candidate [34] 
was chofen, and returned by the new corporation, 
Mr* Winnington, who was again a candidate, and 
ftood on the fame ground as formerly, peti* 
. tioned (3) ; but, before his petition could be heard, 
the well-known revolution in the miniftry took 
place, and he judged proper to withdraw it (4). 

The profecution at law never came to a decifion. 
The firft verdi<^ was againft the opinion of the 
court. The Chief Juftice (5) had directed the 
jury to referve the points of law, " for that they 

(i) Journ. vdI. xvi. p. n. vol. p. 123. col. 2. 17 May. 

col. 1. 24 Nov. 1708. (4) Samevol.p. 135. col. i, 

(2) Journ. fame vol. p. 97. 24 May. Vide fupra^ latrod* 
col. 2. 8 Feb. 1708-9. p. 15. 

(3) Journ. vol. xviii. p. 32. (5) Parker, afterwards Lord 
^1. 2. 50 March 1715. Saiuc Macdcsiied. 

^ wero 
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** were of too great moment to be determinecj 
• *• without confideration/' One of thofe points 
was, ** Whether the corporation could fubfift 
" without one of its integral parts (i) ?*' 

£35] ^^ ^^^^ ^^^^ there was a fort of ground for con- 
tending that the old corporation was not diffolved, 
for tliere was a bailiff de faSo^ and judgment had 
been given for him (2) in 1707, on an information 
in the nature of ^uo Warranto. The bailiff was the 
integral part of the corporation fuppofed to be 
loft. 

But after all, as this caufe never came to a deter- 
mination, and the old corporation acquiefced in 
the new charter, which has been aded under ever 
fince, this cafe is rather in favour of the new char- 
ter of Hellefton. 

In the cafe of Plympton, there had been a com- 
pulfive furrender of the old charter, and the new 
one materially altered the conftitution of the bo- 
rough, by putting the magiftrates entirely in the 
power of the Crown, and by narrowing the right of 
eledtion. On thefe grounds the Houfe determined 
the new charter to be illegal. This does not ap« 
pear direftly from the Journals, but it may be 

[36] fairly inferred from the hiftory of the many Quo 
IVarrantos^ furrenders, and new charters, which 
made fuch a noife at the latter end of the reign 
of Charles the Second, and the beginning of that 
pf James the Second, and particularly from the ac* 

(j) Pecre Will. /tfr. cit, 

(2^) Jouro. vol, xvi. 8 Feb, I7q8'9, 

count 
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count givea in the J ournals of the proceedings of 
the Houfe in the cafe of the borough of Ludlow, 
which had received a new charter fimilar to that of 
Plympton, in like cifcumftances, and in the fame 
year (i). 

Durham is in a fituation very different from that 
of the old corporation of Hellefton. In Durham, 
perfons acquire their freedom, either by fervitude 
or election into companies, at certain guilds holden 
by thofe companies. The admijjion by the mayor 
is a mere ceremony, and when there is no mayor to 
perform that ceremony, they are entitled to vote 
for members of Parliament without it. There are 
new freemen made every day at Durham, although 
the corporation has been fo long without a mayor, 
fo that there is no danger of the right of eleftion [37] 
coming to be a fort of monopoly in the hands of 
two or three obfcure perfons, which would be the 
cafe in Hellefton, if the doftrine contended for on 
the part of the petitioners were true. For no new 
freemen could ever have been chofen under the old 
(Charter. 

The determination in the cafe of Colchefter was 
fubftantially^w/?, for it was (hameful in the defend* 
ant to attempt to elude the payment of the money ; 
but, as a legal decifion, it gave great aftonilhment 
in Wcftminfter-Hall, and the words which the 
reporter has put in the mouths of the Chief Juftice, - 
and the other Judges, are unfupported by any cafe 
in his book, and are j^inft law. They contain a 

(1) Journ, vol, x. j). 521, 522, %^ Dec. 1690. 

moaftrous 
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monftrous doftrlne. The court determined the 
caufe immediately after the counfel had finifhed 
their arguments, without leaving any interval for 
deliberation : and the counfel for the defendants 
cited no cafes, although many might have been 
produced in his favour, as, indeed, on examination, 

[38] many of thofe will appear to be, which are faid to 
have been cited againft him. 

But whatever may have fallen from the court on 
that occafion, the fame court, and two of the fame 
Judges, in a very recent cafe from this very bo- 
rough of Colchefter, updn a motion for a manda^ 
mus to the mayor and aldermen to choofe forty- 
eight guardians of the poor, under a ftatute of th© 
9th and loth of King William, by which a corpo- 
ration was created, confifclng of the mayor, alder- 
men, and forty-eight guardians of the poor, refufed 
to grant the mandamus, becaufe one of the inHgral 
parts being gone, the corporation itfelf was dif- 
folved (D). 

It is fald, the recital of the new charter ftates, 
that the " old corporation was in danger of /being 
*• diffolved ;'* and thereby admits that it was not 
aSlually extinSi^ but if thcfe words are to b^ taken 
fo very flriftly, ftill they can only fhow that the 
Attorney and Soljcitor General, who prepared the 
charter, doubted, where, in truth, there was no 
room for doubt. They are not the words of the 

[39] P^ti^io^ers, and the whole of the charter proceeds 
on the fuppofition that a new corporation was to . 
be created^ not the old one revived. 

There 
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There are many authorities and cafes which (hew 
that the lofs of an integral part is to be coniidered 
as occafioning a diffolution of the corporation. 
In RoUe's Abridgement, under the title " QuelU 
chofe dijfolve la Corporation y* it is faid, " If a 
corporation is made 'of brothers and fitters, and 
then all the fillers are dead, all grants and aSt 
done by the brothers afterwards are void ; for 
when the fifters are dead, it is not a perfeft cor- 
poration (i)." 
And in Corny ns's Digeft, vol. iv. p. 415. ** If 
** a corporation refufes to continue the eledion of 
" officers till all die who could make an eleftionj 
** the corporation is diflblved." 

In the third year of George the Firft, an infor- 
mation, in the nature of Quo Warranto^ was exhi- 
bited againft one MrPainton, recorder of Banbury, 
for exercifing that office, when the corporation \ao\ 
having flipt the charter-day for the election of their 
mayor, that integral part was gone. The court of 
King's Bench held, that Painton was not legal 
recorder, although he had been chofen when the 
corporation was full,becaufe it was now dijfhhed^i). 
The parties acquiefced in this decifion, and ap- • 
plied for a new charter. 

In 1723, the mayor of the borough of Tiverton 
having abfented himfelf on the charter-day for 
cledling his fucceflbr, no new mayor could be 

(1) RblL Abridg. p. 514. kt. L (2) 10 Modern, p. 346; 

chofen. 
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chofcn. The year following the Crown was applied 
to for a new charter, and the bulinefs was referred 
to Sir Philip Yorke, and Sir Clement Wearg, then. 
Attorney and Solicitor General, for their opinion. 
In their report, they ftate the foregoing cafe of 
Banbury, and, after obferving that the decifion 
there had not been contradifted by any fubfequent 
opinion of the court where it was made, nor of any 
fuperior court, they fay, "That they apprehend it 
[41] " comes up to the cafe before them, and is a clear 
** authority in law that the corporation of Tiverton 
" is at an end." They therefore advife the King 
to grant a new charter (E). 

To prevent the inconvenience that attended the 
power which the prefiding officers of corporations 
had of dijjblving them, by keeping out of the way 
on the day appointed by their conftitution for the 
election of magiflrates, it was enafted by the? 
ftatute of the nth of George the Firil, cap. 4* 
*' That /or the future the corporation, in fuch cafes, 
** Ihall not be deemed or taken to be di[jblved -^^^ and it 
is provided, that the perfons entitled to choofe the 
magiftr'ates (hall proceed to make the eledtion on 
the day immediately following the charter*day^ 
without the mayor or other prefiding officer, and 
that the perfon next in office (hall hold the court,, 
and be the prefiding officer for that purpofe. 

This ftatute is a legiilative authority to (how the 
general rule to be true, that when an integral part 
of a corporation is loft, and cannot be reftored, the 
corporation itfclf is gone.' Such a confequence is 

indeed 
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• 

indeed prevented, as to the particular fituation to 
which the ftatute applies a remedy; and if only 
the mayor had been gone in Hellefton, fince the 
ftatute, the corporation might have continued it- 
felf, and might have eledied a new mayor. But 
there is no provifion in the ftatute touching cor* 
porations which are reduced, to have no leg^l 
members fufficient to choofe a mayor or other 
magiftrates. 

The borough of Maidftone, by a charter of 
James the Firft, was incorporated by the name of 
the ^^ mayor, jurats, and commonalty of the town 
** and parifti of Maidftone." The mayor was to 
be elefted out of the jurats, by their naming two, 
of whom the commonalty were to choofe one. The 
jurats, by the mayor, jurats, and commonalty, out 
of the inhabitants. The freemen, by the mayor 
and jurats. 

About the year 1742, a new claarter was ap- 
plied for, there being no mayor or legal jurat then 
exifting. But there were five or fix hundred free- 
men, and about two hundred of them oppofed the 
new charter. Sir Dudley Ryder, and Sir John [43] 
Strange, then Attorney and Solicitor General, to 
whom the matter was referred, after ftatine thofe 
fafts in their report {29 April, 1742,) delivered 
their opinion, that the corporation was dijjhlved. 

In 1763, application having been made for a 
new charter for the borough of Carmarthen, it was 
granted, and accepted by tlie individuate to whom 
it was tendered 3 but at the ele(S:ion in 1768, 

twenty 
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• 

twenty members of the old corporation, who, like 
the remaining eight in Hellefton, had enjoyed their 
franchife for above twenty years, offered to poll 
tinder the old charter, and were rejefted : and the 
Houfe, upon a petition, Refolved, 8 March, 1770, 
« That they had no right to vote (i), (F)/* 
• The prefent charter is very different from that 
of Plympton, and others granted by James the 
Second. They were juftly holden to be illegal, 
becaufe, as has been already obferved, they left the 
C44] members of the corporation at the mercy of the 
Crown, and narrowed the right of eleftion for 
' members of Parliament, which the King has no 
power to do (2). The new charter of Hellefton, 
on the contrary, extends that right by encreafing 
the number of voters, a power which has never 
been refufed to the Crown, and is not fo much as 
* queftioned by Lord Coke, when he lays it down 
that the right of eleftion cannot be rejirained by 
the King*s prerogative (3). 

The fituation of Hellefton called for a new char- 
ter, and the law officers, far from being reprehen- 
fible, did what it was their duty to do, when they 

» _ 

advifed the Crown to grant it. In granting it, the 

Crown proceeded with the utmoft deliberation and 

,circumfpe6tion, counfcl having been heard no lets 

' than fix times in the progrefs of the bufinefs. The 

alterations from the old charter are fuch as were 



(i) Journ. vol. xxxii, p. 
763. col. 2. 



(a) Coke, 410(1:. p. 48^ 
(3} 4 Inil. Ue, cii. 
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highly expedient, and that chiefly oppofcd was 
proved to be convenient by the conftant ufage of 
the borough ever fince the firft was granted. 

If no new charter had been granted, the old cor- 
porators muft, ex neceJjUtatey have chofen and re- 
turned two burgefles to Parliament. But even in 
that cafe they could not have claimed a legal title 
to vote, for it is impoflfible that men not chofen 
agreeable to the old conftitution (hould have a 
legal right to vote under it. Their votes de faSo 
muft have been allowed, merely that the repre- 
ientation of the nation in the Houfe of Commons 
m^ht not be defeftive (C). But now that abfur- 
dity is removed by the new charter. 

The old corporators complain of that charter 
with an ill grace, fince they are all thereby m^e 
members of the new corporation, when it was in 
the King's power to have left them all out of it. 

If no charter can be valid but by their accept- 
ance, the confequence will be, that thofe fix men» 
and, when five of them are dead, the fingle one 
who furvives, will fend two members to Parliament. 
«— Such an abfurdity cannot be the confequence of [4JS} 
legal principles. 

If the new charter is illegal, why has not a Scire ; 
facias been fued out in order to repeal it by the 
regular courfe of law ? 

That the votes of members of the new corpo- 
ration were not afTeifted by the ftatute of the third 
of the prefent King, is clear from the war^jof that 
ftatute. The difqualification created by it, re- 

VoL. II. D gards 
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gards perfons admitted to their freedom withah thfe 
year: a man never ean be faid to be admitted into 
what does not exift. Till.thofe men vf&Ki ma^h 
freemen by the new charter, the corporation, to 
which they belong had no exiitcnce; therefore they 
cannot be faid to have been admitted into it. 

This is alfo clear froni the fpirit of the act. 
The occafion of paffing it is well known. The 
magiftrates of Durham had grofsly abufed their 
power of ele<Sting and admitting freemen, by pour- 
ing in about fix hundred during an elcftion few 
' members of Barliamcnt. The legiflature meant to 
put )si ftc^ to fuch abufes for the future. Bict 
there was no complaint at that time of any -abufe 
of the prerogative in creating freemen, to ferve 
ele<5tion purpofes. It is irnpoffiblc to fuppofe that 
the Parliament had any view to freemen created by 
charter. 

What would be the confcqucnce of the confttuc- 
tion of the ftatute infifted \ipon on the part of the 

petitioners ? Let us fuppofe the new charter tb be 
void, and the foie furvivor of the old corporators 
to die within a year before an eledticm ; will it be 
contended that, in fuch a cafe, tlicre could \s^ no 

'.memfbers of Parliament chofen for Hellcfton under 
any new diarter which the King could poflibly 
grants 

Counsel for the petitioners, in reply* 

• 4 

To contend that the eight fubfifting members 
of the old corporation were incapable of -giving 

legal 
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legal votes, is to fay that, fince the reign of Queen 
Elizabeth, no man has either given a legal vote,- 
or been legally eledled, for the borough of Hellef- 
ton, becauie, fince that tiqie, there have been no 
freemen who had any other title, but what they [48] 
have, to their franchife. 

But there has been no judgment of a court of 
kw againft them. An attempt was made to ob- 
tain fuch a judgment againft one, but without fuc- 
cefsj and the Houfe, when the votes of perfons 
have been objeded to, whom they found in the 
open avowed pofleffion of their franchife, have al- 
ways enquired, whether their title has been quef- . 
tioned at law, and if it has not, when there had 
been an opportunity, ot, having been queftioned, 
if the attempt has failed, they have never fuffered 
it to be impeaclied before them. 

The cafe of the corporation of Colchefter v. 
Seaber, is diredlly in point to (how that that of 
Helljsfton was not diffolved. The queftipn which 
in that cafe was diredly before the Court was, whe* 
ther the corporation was diffolved or not^ and the 
-court held that the Crown had only given new in* 
tegr^ parts to a corporation a£lually fubftjiingy in 
order to revive it and give it vigour; and it is 
ftated, that wh^t gave it that vigour was the aeupt^ 
ance of the new charter. This fliows that it might [^n] 
iave.beenrefufed. 

It has been thrown out that this cafe was not 

Warranted by thofe which were cited on the fide on 

.¥du$:h the decifion was giyen> hut this will. n.Qt 

p z appev 
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stppeif probable to thofe who confider who the 
coUrifel, and who the judges were. And it is re- 
markable that the cafes of Banbury and Maidftone, 
which on the prefent occafion have been cited as 
againft the principle of the Colchefter cafe, were, 
in that very cafe cited by Mr. Juftice Wilmot as 
entirely confonant to it.. 

The words in the recital of the new charter were 
not inferted through any flip or inaccuracy, but 
after the former Words had been propofed, and the 
matter argued by counfel. The charter itfelf is, 
therefore, an authority, it is the authority of the 
Attorney and Solicitor General, to fliew that there 
was a corporation aftually fubfifting ; and, if fo, it 
feems to be admitted that their acceptance was 
neceffary ro give validity to the charter. 
[^o] As to the report of the law-officers, in the cafe 

of Tiverton, which by the bye was no judicial de- 
termination, it appears by the conclufion, that they 
recommended the granting a new charter, becaufe 
*^ if the corporation was dijjblved^ they conceived no- 
** thing but a new charter could reftore it, and if 
it was not dijfolvedy the new charter would not de- 
prive any perfon of the rights he might claim 
" under the old corporation, or prevent any legal 
" enquiry whether the old corporation was dif- 
*^ folved or not." (E) The point, therefore, was 
not then decided, and it has been, fince, in the 
cafe of Colchefter. 

The purpofe of appointing the new corporators 
by name, can have been no other but to take them 

out 
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oist of the operation of the ftatute of George the 
Third. But for the realons already given, they are 
ftill within the meaning and fpirit of that ftatute. 
A certain proof that the word ** admittedy^ is not 
there ufed in a limited technical fenfeis this; that 
in the very fime fentence, the fame word is ufed L5'J 
with regard to perfons received to vote at aa elcc - 
tion : " No freeman (hall be admitted to vote at 
** any eledion, &c. unlefs fuch perfon (hall have 
5* been admitted to his freedom twelve calendar 
** months, &c." If the legiflature had in that 
flatute affixed any ftrift technical idea to the word, 
they would not, in the fame breath, have ufed it 
both in its technical and popular fenfe. The cafe of 
Carmarthen is not at all parallel to this. Several of 
the twenty old corporators had joined in the petition 
for the new charter for that borough, and none of 
them had claimed to aft as burgeffes under the old 
one, from 1758 till 1768. The new charter was 
accepted by all the perfons named in it, and till the 
laft mentioned year, it had never been objefted to. 
The Houfe, therefore, thought juftly, that it was 
then too late to liften to any complaint againft it 
by men at whofe requeft it had been granted. (F). 

On Tuefday, the 14th of March, the Commit- 
tee, by their Chairman, informed the Houfe, that [52] 
they had determined, 

That Philip Yorke, Efq. and Francis Cuft, Efq. 
the petitioners, were duly elefted, and ought to 

fcave been returned, 

D 3 Accordingly 



Sz CASE XIV. 

Accordingly the order was made which is ufual 
in cafes ot lingle returns, when the determinatioji 
is in favour of the petitioners, viz, 

" Ordered that the deputy clerk of the crowa 
^*^^o attend this Houfe (to-n^orrow morning) with 
' ** the laft return for the borough of Hellefton, in 
♦* the county of Cornwall ; and amend the fame, 
** by rafing out the names of the Right Hon • 
^' Francis Godolphin Ofborne, commonly calle4 
^* Marquis of Carmarthen, and Francis Owen, 
*^ Efq. and inferting the names of Philip Yorke, 
^* aii3 'Francis Cuft, Efquires, inftea.d thereof 

But the next day when the deputy clerk of the 
Gfown attended according to the above order, Sir 
John Hynde Cotton, the Chairman of the Com-* 
mittee, acquainted the Houfe, that the return upon 
[58] which they had determined, was not fAai then in 
the hands of the de'rfc of the croWn, but was an 
indenture of return executed by Richard Johns, 
alderman of the faid borough, and feveral other 
perfons, and which had been by the^aid Richar4 
Johns tendered to the ftieriff of the county, but 
had not been by him annexed to the writ for the. 
faid county, and that the faid return had been;^fo-^ 
duced to the Committee by the flierifFof the coun-, 
ty. He then delivered Johns' return in at the 
table, and the order for altering the other being 
(Jifcharged, a new order was made, 

(0 Vdcsf. 366, 
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^* That the deputy clerk of the crown do amend 
^* the faid return, by taking off the fiU the inden- 
** ture of return annexed to the writ for the coun- 
^^ ty of Cornwall, and by annexing thereto the in- 
** denture of return, executed by the faid Richard 
^* Johns and others, and now delivered in at the 
♦^ table." 

And this was done accordingly (i). 

(i) Votes, p, 369, 370. 
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pAGE 10. (A), The following were the additions and 
alterations propofed to be made in the new charter. 

1. That there be a deputy mayor, to be nominated by the 
mayor out of the aldermen, and to a£!:, in his ficknefs or 
abfence from the borough, in like manner as the mayor 
could do if prefent. 

2. That there be a deputy recorder, as well as town clerk, 
to be nominated by the recorder for the time being, to aft 
in bis ficknefs or abfence from the borough, in like manner 
as the recorder could if prefent, 

3. That the recorder, or his deputy, have a voice in all 
ele£Hons and corporate meetings, and take place next to the 
mayor, 

4. That all the aldermen, and the deputy recorder, be 
juftices of peace for the borough, and that the county 
juftices, who have never a£ted within the borough, b^ 
exprefsly excluded from aSing therein. 

£. That in all aflemblies, or meetings for the elections 
of mayor, aldermen, recorder, and freemen, and in all a£ta 
to be done by the mayor, recorder, and aldermen, or the 
major part of them, the mayor, or, in his abfence, his deputy 
ihall, when the voices are equal, have a cafting vote; and 
that, upon the death of a mayor, the recorder, or, in his ab- 
fence, his deputy, (hall have a cafting vote in the eIe£Uon of 
a new mayor, when the voices are equal. 

6. That the freemen who, notwithftanding the charter^ 
have by the ufage of the bocough been excluded from voting 

in 



Notes on tie Cafe of Helkfion. 

in the eIe£tion of new freemcDi be expre(sly excluded by the 
new charter* 

7. That the aldermen continue for life, unlefs removed 
for reafenable caufe* 

8. That a competent number of fit perfons be nominated 
and appointed by the charter to be freemen of the borough. 




Y 



P. 12. (B#) The report of the Attorney and Solicitor Note 
General on this occasion was, v^) 

^ That they had been attended by counfel on the part of 
^^ the petitioner, and alfo on. the p^rt of the remaining alder- 
*^ men and fix of the remaining burgefles of the (aid borough, 
^ and that they fubmitted to their Lordfhips, that it was 
^ dieir opinion, that it would be expedient and juft for his 
^ Majefty to grant a new charter of incorporation to the / 
*^ laid borough, upon the general plan of the charter of ) 
^ Queen Elizabeth, with fome of the additions and variations 
^* which had been propofed to their Lordfhips, particularly i. 
« the two firft. 

*' That the third contained an innovation in the form of fS'J 
^ the conftitution, which, having been objected 10, they did 
^ not think of fufficLent coniequence to be adopted. 

" That they recommended the 4th propofal to their Lord- 
^ (hips, except fo far as it purported to exclude the juAices 
** of the peace for the county at large, for that the reft of it 
<^ was but a fmall, and that a convenient addition to the 
« charter of the loth of Charles the Fir ft. 

^ That they had made fome flight alterations in the 5th 
^ propofal, to anfwer the purpbfes of it more completely, 
<^ and propofed it to be as follows : 

*' That, in aiTemblles or meetings for the election of 
*^ mayor, aldermen, recorder, and freemen, and in all ai5ls 
« to be done by the mayor and aldermen, or the major part 
^ of them, where the voices are equal, the mayor, or, in his 
«« abfence, his deputy, fliall have the caffing vote : and that, 
^ upon the death of a mayor^ the perfon who laft ferved the , 

** office 
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•J * office of mayor prcfcnt at fuch eledion (hall have the 

(3) " cafting vote in the ele£lion of a new mayor, if the voices 
^ w ^^mmJ ^ be equal. 

<* That die 6th propofal, though it had been ftrongly op- 
** pofed, they thought fit to be adopted, as it provided a 
** method of ele<5lion vrfiich had been conftantly prafUfed in 
^( the place, though not ful table to the legal conilr udion which 
** had, at length, keen put upon the oW charter.— That the 
[57] " old charter being now removed, it feemed moft expedient 
♦* to give the fandion of law to Ihe cuftom of the place. 

** That they thought the 7th propo&l very reafonafcle 5 
« and that the %ih was of courfe" 

[^ In the charter of Queen Elieabetb, only the mayor 
and aldermen were fpecifically appointed. There vwis pro- 
bably a confiderable number of old freemen lifting at the 
time.J 

Note ^' ^^> 3'> 45* (^'J ^^ would feem that there are two 
(C) . very different ways in which a man may exercife the fran-? 
chife of a corporator. 

1. He may, as a member of the corporation, concur in 
the joint zA of the aggregate body. Such joiht or corporate 
4icts as require the concurrence of all the eiTential integral 
parts of the whole cannot be peribrmed, when any of thofe 

\ integral parts are loft. Of this fort are, The taking or 
granting lands, bringing or defending adions, and fo forth. 

Whether the acceptance or refufal of a new charter, fo as 
either to complete its validity, or to make it void, are fuch 
a£ls as have juft been defcribed, and require that the cor- 
poration fhould poflefs all its neceflary integral parts, or 
whether they may not be done by the major part of the re- 
maining individual members of an imperfe£l and mutilated 
corporation, was one of the queftions agitated in this cafe* 

2. A corporator may feverally and individually do a(Ss, 
and enjoy privileges, which, however, hfe is only entitled to 

[58 J do, or enjoy, as being a member of an aggregate body. Of 

3 this 
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this fort are, The voting for a member of Parliament, excr- \ Net; 
cifing a right of common, and many others which might be \^ 1 ^ 
mentioned. " It is no new thing,'* (fays Lord Holt, fpeak- 
ing of a corporator's right of voting for a member of Parlia- 
ment) " but agreeable to the lules of law, that a franchife 
*< fhould be veiled in the congregation aggregate, and the 
^ benefit of it to redound to the particular members, and to 
♦* be enjoyed by them in their private capacity^ (Lord 
Raym. p. QS2.) 

According to the doftrine In the cafe of the corporation 
of Colchefter againft Seaber, a£ls and privileges of this fort 
may be done or enjoyed by the individual members of a 
corporation, although the aggregate body has loft fome of 
its eflential integral parts. This was the other main queftion 
on the firft point in this cafe. We muft conclude from the 
event of the caufe that the Committee decided on the firfl 
point, and adopted the do<Srine contended for by the counfel 
for the petitioners, becaufe they confidered the legal retur^ 
to be that which Johns made. If they had thought that the 
only thing that vitiated the votes of the new corporators was 
their being made within the year, ftill the return by Rogers 
would have been rhe legal return, and as the fix old cor- 
porators voted at his poll (though under a proteft), their fix 
votes being (on fuch a fuppofition) the only good ones on- 
that poll, his return would have been amended according to 
the firft order made by the Houfe for that purpofe. 

P. 38. (D,) A gentleman*, who was the leading coun- [59] 
fel on one fide, in that cafe, has favoured me with the j^j-^^^ 
following note of it. (D) 

The King againft the Mayor and Aldermen of Col*- 
CHESTER. Trin. 14 Geo. III. 1774. 

Upon a rule to ihew caufe why a mandamus {hould not 
go to the mayor and aldermen of Colcheftcr, to proceed to 

f Mr* Wallace^ afterwards Attorney General. 

an 







^g Notes on the Cafe of HtUefton. 

an eIe£lion of 48 perfons duly qualified under the a£l of the 
9th and 10th of WilJiam the Third, to be guardians of tbt 
poor of the faid town, the cafe was this : 

By the ftatute referred to, a corporation was created, 
confiding of the mayor and aldermen of Colchefter for the 
time being, and of 48 other perfons, guardians of the poor, 
to be chofen in a manner prefcribed, for the purpofes of 
affcffing and levying the poor rates iatbe town of Colchefter) 
building hofpitals, workhoufes, &c. 

By the provifions of the a^, the firft 48 guardians were 
to be chofen at once, 12 out of the inhabitants of a certain 
description within each of the four wards into which the 
town is divided. The fix of each twelve who were firft 
eleded for every feveral ward were to ceafe to be of the 
corporation at the end of two years, and fix others to be 
chofen in their room by the inhabitants of the refpe£i;ive 
wards, at a meeting to be holden by the mayor and aldermen 
for that purpofe ; that is, 24 new guardians were to bo 
chofen every fecond year for the whole town, and all the 48 
to be changed every four years. 

Informations in the nature of quo warranto having been 
exhibited, about the year 1740, againft the then mayor and 
aldermen, and judgments of oufter obtained thereon, there 
ceafed to be any mayor or aldermen, and there could be none 
chofen agreeable to the charter. The confequence of this 
was, that there could be no meeting holden for the eledion 
of new guardians according to the regulations of the aft of 
King William ; neither could the remaining guardians bold 
any meetings for difpatching the bufinefs of the corporation^ 
for they too were, by the a6t, directed to be holden by the 
mayor and aldermen. To remedy thefe inconveniences^ 4 
temporary aft pafTed in 1742, (15 Geo. 11.) impowering 
certain governors of a charity^ who were alfo chofen under 
the ftatute of King William, to hold the meetings for the 
management of the bufinefs of the corporation, and appoint- 
ing 
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!ng 12 perfons mminatim to officiate in the room of the Note 
mayor and aldermen^ during the continuance of this tern- y^^ 
porary a£t, or till the King (hould be pleafed to re- incorpo- 
rate the town, and no longer. This a£l expired fome time 
in 1745) and from that time the poor-rates were aflefied, 
levied, and difpofcd of, by parochial overfeers, appointed by 
the juftices of the peace for the county, according to the 
general law eftabliflied by the ftatute of Queen Elizabeth 
(i). In 1763, the King granted a new charter, which re- 
vived the corporation of the borough with its former con- rgji 
flitution. The poor-rate however continued to be under 
the management of parochial overfeers, with this difference^ 
that thofe overfeers were now nominated by corporation 
juftices appointed under the charter. There had been no 
election of guardiaps of the poor under the ftatute of King 
William, fince 1742, and the corporation created by that 
ftatute had entirely ceafed from a£iing fince 1745, fo that 
for a long time there had not been one of the 48 guardians 
exifting. 

The mandamus was now applied for to compel the mayor 
and aldermen, (under the new charter of 1763) to hold a 
meeting for the eledion of 48 guardians, according to the 
ftatute of William the Third. 

On the part of thofe who made the application, (befides 
arguments of convenience and policy, drawn from opinions 
of perfons living at Colchefter, declared in their affidavits} 
the cafe of the corporation of Colchefter and Seaber was 
much relied on, as proving that the mayor and aldermen 
were now to be confidered as holding their offices under the 
old charter of the town, which had only been rnnved by 
that of 1763. This being the cafe, it was faid that they 
were internal parts of the corporation created by the ftatute 

fef 
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Note of King William, and competent tohold a meeting for tfaii 

(^) eledion of the 48 guardians. 

On the other fide, (befides the arguments of expediency 
alfo) it was faid, among other things, that by the fiatute 

[62] of William the Third, a power of choofing 48 oil at one 
time was only given for unu after the creation of the corpo- 
ration ; that fuch powet had been exercifed, and was now 
gone. 

Lord Mansfield. 

** The policy of the aft is not open to difcuffion. If it 
« were, I am of opinion that it is better to have a large 
^ diftrift than a fmall one. 

" My great difficulty is, whether we can grant a manda^ 
^^ mus to revive the corporation. But it feems to me to be 
<< dijjhlved. I conflder the mayor and aldermen as one 
** integral part, and the 48 as another integral part. The 48 
** muft be fuppofed all gone, Thp reft of the corporation 
** created by the temporary law is alfo gone; fo there is 
•* not a fingle member left. 

" Whether the revival of the corporation of the borough 
^< extends to this power of choofing the guardians members 
** of the other corporation, is a queftion very different from 
** the queftion in Seaber's cafe. The temporary ajft of 
<^ George the Second feems to fuppofe it would extend to 
^ that when it ibould take place. I fball not go upon that. 

^ lio not remember any inftance of a mandamus for an 
•* integral part.*' 

Mr. J. Aston. 

^ There is no inftance of zmandamus to reftorc an integral 
^^ part. A mandamus is difcretionary, and the court will 
** not grant it in fuch cafe." - 
[63] * Nota. The court was of opinion they could not grant 

< a mandamus or a whole integral part, and that the corpo- 
* ration, which v^as to confift of two integral parts, by the 

< dilTo* 
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^ difTdution of one of thefe, was itfelf diflblved. But if the 
^ law were otherwife, yet, as the numdamus is difcretionary, 
^ the court would not} under the prefisnt circumftances, grant 
^ it) as it would introduce fo much confuiion/ 

P. 41, 50. (E)- [The Report of Sir Philip Yorkc and Note 
Sir C Wearg, the Attorney and Solicitor General, in the ^ ^ 
cafe of Tiverton. 

« To the King's Moft Excellent Majefty ; 

** May it pleafe your Majefty, 

<^ In humble obedience to an order of their excellencies 
** the late lord Juftices, made in council the 19th day of 
^ Sq>temberlaft, whereby we were commanded to examine 
^ the annexed petition of Roger Chamberlain, John Up- 
•* cott, William Upcott, George Davy fenior, George 
^ Davy junior, and John Triftram ; fix of the capital bur- 
^ gdfes of tte corporation of the town and parifh of Trver- 
*^ ton, in the county of Devon ; and of William Upcott 
^^ junior, Daniel Woodward, Clement Govett, Caleb Ing- 
^^ lett^ Charles Plympton, and William Froft ; fix of the 
^^ afliftants of the find town and corporation ; and to r^ort 
'* to their £ud exoeUencies in conndi, what we conceived 
^ proper to be done therein : And alfo in humble obedience 
^ to one other order made by their excellencies in council, 
*^ on the I4di Day of November laft, referring to us the 
^ annexed petition of Samuel Burridge, Eiiq. Oliver Peard, 
« Efq. Peter Atkins, Efq. Nathaniel Thorne, Efq, Peter 
*' Bartowe, Leonard Beagdon, William Hewlett, William 
^^ Burridge, John Norman, Robert Duusford, and John 
^ Maunder, Gendemen, and others, theinhabitants of the 
^ aacient town, borough, and parifli of Tiverton, in the 
^ county of Devon ; and commanding us to examine the 
^ iame, and report to their excellencies our opinion there- 
.'^ upon; aa4 ^fo in humble obedience to another order 

•' made 
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^' made by their exeellencies in council, on the faid X4th of 
^* November, whereby we were commanded to examine 
<^ the annexed petition of the capital burgcfles and aififtants, 
^^ together with iht burgefles inhabiting the town and pariill 
** of Tiverton in Devon, and report our opinion thereuponi 
*^ to their faid excellencies in Council; and alfo in humble 
*^ obedience to one other order made by their excellencies in 
" council on the 5th day of December laft, whereby we were 
*^ commanded to examine the annexed petition of Samuel 
** Burridge, Efq. Oliver PcardjEfq. Nathaniel Thome, Efij. 
«* Peter Barlowe, Leonard Blagdon, William Hewett, Wil- 
^^ liam Burridge, John Norman, Robert Dunsford, and John 
^^ Maunder, Gentlemen, and others, the inhabitants of the 
^ ancient town, borough, and pariih of Tiverton in the 
*< county of Devon ; and to report our opinion to their fa(d 
^^ excellencies in council; we have coniidered the iaid 
" feveral Petitions, the firft whereof fets forth, 

" That King James the Firft, in the thirteenth year of 
** his reign, granted a charter to the faid town and parifli of 
** Tiverton, whereby he incorporated the fiune by the name 
^ of the mayor and burgeffes, and that the iame was to 
^^ confift of a mayor, twelve capital burgefles, and twelve 
^^ aiSftants ; the mayor to be chofen out of the twelve capi* 
** tal burgefles yearly and every year, on Tuefday next after 
** the Feaft of St. Bartholemew, between the hours of nine 
** and twelve in the forenoon, by the (aid mayor, capital 
<< burgefles, and afiiftants of the faid town and paridi oi 
*' Tiverton, for the time being, or the greateft part of them ; 
" and that the faid mayor, fo chofen, fhould be fworn on 
« Tuefday fortnight after the faid day of eleftion, aad fhould 
^ continue in his faid office of mayor for the fpace of one 
" year, next after he Ihould have taken the ^id oath of 
** office- 

*< That Tuefday the twenty-feventh of Auguft laft wa» 
^^ the day whereon, by the faid charter, the dc<3ion of a 

'* mayor 



cc 



Notes on the Cafe of Helleftm. 

<< mayor ought to have been made, at which time there hap- 
<^ pened to be two vacancies in the faid capital burgeiTes and 
^^ afliftants, and thereby the petitioners, being twelve in num- 
^* ber, became the majority of the faid capital burgefles and 
" af&ftants. 

'^ That, in obedience to the faid charter, and in refpe£l to 

Samuel Burridge, £fq. then mayor of the (aid town, the 
^ petitioners did go to the faid mayor's dwelling houfe in the 
'^ faid town, on the faid Tuefday the twenty-feyenth day of 
^ Auguft laft, in order to attend upon him to the common 
** Town-hall (the ufual place of fucheIe£iion) and to proceed 
^ there to the choice of a mayor of the faid town, forthe year 
" enfuing, where, finding Mr. William Burridge, brother and 
^ fervantof the faid mayor in the faid houfe, and a member of 
** the faid corporation, the petitioners enquired of him the 
^ faid William Burridge for the faid mayor, who anfwered, 
^ that he the faid Wiilliam Burridge was not obliged to tell, 
*^ and did not know when the faid mayor would return 
'^ until he faw him ; that then the petitioners aflced for 
^ the key of the Town- hall, and where it was, and were 
^ anfwered by the faid William Burridge that he could not 
« tell. 

" That the petitioners went immediately to the common^ 
•* Town-hall, and found the door thereof locked or bolted, 
** and remaining in the paflage ncfct and before the door of 
'** the faid hall, before eleven of the clock in the forenoon of 
** the fame day Mr; John Richards, deputy town-clerk of 
" the faid corporation, did then and there produce a paper, 
^ containing the names of the faid mayor, and of all the 
^ capital burgefles and afliftants, and did twice read and 
^ call over their faid names ; and all the petitioners then 
^ and there anfwering to their names, the faid mayor and 
** the reft of the faid capital burgefles and afliftants being 
" abfent, the petitioners being the majority of the faid dec- 
•* tors of a mayor, did, between the hours of eleven and 

Vol. n. E *» twelve 
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** twelve o'clock of the forenoon of the fame day, there pro- 
** ceed to the choice of a mayor for the year enfuing ; and 
** unanimoufly voted, nominated, and eleAed the petitioner 
** JohnTriftram, one of the capital burgefles of the faid cor- 
** poration, mayor of the faid town and parifh for the year 
" enfuing, though the petitioners were advifed fuch eIe6lion 
'* was not offeree by reafon of the abfence of the then mayor. 

" That the faid Sahiuel Burridge, the then mayor, did not 
" appear at any time during the faid eleftion, nor was any 
'* raeffage or excufe brought from the faid mayor, although 
*' fomc of the petitioners did attend there till long after 
'* twelve o'clock in the fame forenoon ; nor did the faid 
" Samuel Burridge (as the petitioners could difcover or 
" find) appear at the faid hall at any time before twelve 
" that day, or after, or proceed in any manner to any elec- 
** tion of a fucceeding mayor. 

" That the faid mayor did the day next before the faid day 
•* of eledlion, caufe the public cheft, wherein were kept 
'^ the charters, records, and other writings belonging to the 
" faid corporation, to be removed out of and from the 
*^ Town-hall (where the fame were always kept) and car- 
*' ried the fame to his the faid mayor's own houfein Tiver- 
*' ton aforefaid, where the fame then remained (as the peti- 
** tioners believed) ; and about feven o*cl6ck in the even- 
*' ing, before the faid dayof eledion, the faid mayor did ride 
*' out of the faid town in good health, and was abfent the 
" faid whole day of eleflion, and wilfully deferted the exe- 
'* cution of his office, as the petitioners believed. 

" That the faid mayor, fliortly before the faid day of efec^ 
** tion, endeavoured by large fums of money and other gra- 
'* tuities to engage feveral of the petitioners to vote in the 
** choice of a mayor, and of a capital burgefs and affiftant 
'* then vacant, as he the faid mayor (hould direft. 

" That by the faid illegal and arbitrary negle£ls and a£is 
*^ of the faid mayor, in contempt of his oath of office, the 

" faid 
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^^ iaid corporation is notorioufly injured and aggrieved, 
^ and all juftice is obftru6led in the fatd town and pariCb, 
^ which is of large extent and very populous, and exempt 
<< from the jurifdi£tion of the juftices of the peace for the faid 
*^ county at large ; and unlefs timely relieved by their faid 
^ excellencies, would tend to the utter ruin of the faid cor- 
*' pQration, there being no claufe in the faid charter for the 
" mayor to continue after his year of ofEce. 

" The petitioners therefore humbly prayed their excel- 
^ lencies, that the hard(hips of the petitioners cafe being 
*' confidered, their excellencies would be pleafed to order 
^' a writ to iflfue under the great feal, to authorize and com- 
^' mand the capital burgeflfes and aflidants of the faid corpo- 
<^ ration, to proceed to eledl a new mayor for the faid corpo- 
^ ration (as had been done in cafes of like nature in other 
" corporations) or that their excellencies would givefuch 
" Orders therein as to their wifdom ihould feem fitting, 

" The petition of Samuel Burridge, Efq. Oliver Pcard, 
** Efq. Peter Atkins, Efq. Nathaniel Thorne, Efq. Peter 
** Bartowe, Leonard Blagdon, William Hewett, William 
" Burridge, John Norman, Robert Duns ford, and John 
^' Maundex;, gentlemen, and others, the inhabitants of the 
" ancient town, borough, and parifli of Tiverton, in the 
" county of Devon, fcts forth, That his late Majefty King 
** James the Firft, by his letters patents under the great 
^ feal of Great Britain, bearing date tKe tenth day of 
^^ Augiift, in the thirteenth year of his reign, did incorporate 
^' the inhabitants of the faid town and parifli by the name of 
^^ mayor and burgefles ; confifting of a mayor, twelve capi- 
^ tal burgefles, and twelve affiftant burgeflTesr; and did, by 
" the faid letters patents, conflitute Richard Hill alias 
" Spurway, to be the firft mayor of the faid town and parifli, 
" willing that he fliould be and remain in the office of 
*^ mayoralty from the date of the faid letters patents, until 
^ the Tuefday next after tbc feaft of St. Bartholoniew then 
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^ nfext following, and from thence until aiiothef Capital 
" burgefs (bould be chofen to the famie office; and did 
^ thereby dlre£l that if the mayor for the time being (hcutd 
*• happen to die, or be removed from his oftice, that thett 
** and fo often it (hould and might be lawful for the capital 
•* burgefles and affiftants for the time being, or the major 
" part of them, to choofe one other of the capital burgefles 
*« to be mayor, and that he fo chofen, ihould exercifc the 
*' faid office during the refidue of the year, and until another 
" (hould be rightfully and lawfully chofen to the office of 
" mayor j and did, by the faid letters patents, alfo direft that 
*' annually, upon the TueWay next after the feaft of St» 
'' Bartholomew, the mayor, capital burgefles, and affiftants^ 
** or the major part of them for the time be^ng, might and 
^ fliQuld have power and authority to choofe and n<>minate 
« one of the capital burgefles to be mayor, which perfon fo 
*' ek6ted, was to be fworn into the faid oflice on Tuesday 
** fortnight next after fuch his election ; and the oath of 
** office which he then took is to the effeft following : 
" That he (hould well and truly fervc the King^ MaJ€(ty 
" in the office of mayoralty, and as mayor for and during 
^ the fpace of one whole year thence next following, and 
" until aiK>ther (hould be lawfully fworn. 

" That upon the twenty-eighth day of Auguft 17221 
*' the petitioner Samuel Burridge, then one of the faid 
•" capital burgefles, was duly elected, and upon the eleventh 
*^ day of September then next following, was (worn into the 
** faid office of mayor, by taking the oath aforefaid, which 
<' faid office was duly executed by him until the tenth day 
*** of September laft, about which time the faid Samuel Bur- 
« ridge was then informed that feveral illegal and arbitrary 
" defigns had been framed among certain numbers of the 
** faid corporate body and others, and particularly to carry 
** away by force and violence at or before the election of a 
^ mayor, th« charter and writings belonging to the faid 

*' corporation J. 
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*< corporation ; and that for the executing of fuch defigns, Noie 

** and to fupport one the other therein, they bound them- v„^i^ 

<' felves to each other by pecuniary as well as religious 

^^ ties, as by proper affidavits will be made appear. But for 

*' the avoiding thereof, and the ill confequences which might 

^ have enfued thereon, the faid Samuel Burridge did not 

•* attend on the twenty-feventh day of Auguft laft, being 

** the day appointed for the election of a mayor, not appre- 

^^ bending that any inconvenience could happen to the cor- 

^^ poration by fuch his non-^ attendance, but he might have 

^^ held over until another mayor could be freely and duly 

<< eleiSled, in regard that the oath which be took at the 

^ entrance into his office, required him to exercife his 

«« office until another (hould be lawfully fworn, and fome of 

^ his predeceflbrs in the faid office had held over after the 

^ expiration of their year. 

^' That the petitioners had been fince informed and ad- 
^< vifed, that, by the terms of the faid letters patents, no 
^ mayor can exercife his office for any longer time than one 
M year, and hath no legal authority to hold over for another 
^^ year ; fo that the faid Samuel Burridge, or any other per* 
^ fon not being ele£led into the faid office of mayor upon 
" the twenty-feventh day of Auguft laft, there was not any 
« legal mayor then in being, nor could any mayor of the 
^ (aid borough be thereafter duly eleded, and that fuch 
^ others of the v petitioners as were capital burgefies and 
« affiftant burgefles of the faid corporation, could no Jon* 
«* ger execute their offices, for that the body corporate, 
^ ere<3ed by the (aid letters patents, was (as the petitioners 
*< were advifed) di(rolved, and the powers^ liberties, and* 
*« franchifes thereby granted, were loft and extingui(hed, to 
^* the great damage and confufion of the inhabitants of the* 
^ (aid town and pari(b, which is very populous, and greatly' 
^ concerned in carrying on the woollen manufactory, and 
^ that the (iune cannot be reftored or continued without the 

£ 3 <^ interpofition 
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Note « intcrpofition of your Majefty's moft gracious bounty an4 
(^) , ** favour towards the inhabitants of the faid town and 
<' parifh. 

" In qonfideration whereof, the petitioners humbly pray^ 
^ ed, that their excellencies would be gracioufly pleafed to 
•* grant and reftore to the inhabitants of your Majefty's 
<' faid ancient borough, town, and parifh of Tiverton, the 
*' powers, liberties, and franchifes enjoyed by them under 
« the faid letters patents, by granting your Majefty*s moft 
*' gracious letters patents of incorporation and reftoration, 
** with fuch powers and claufes, and in fuch manner, as to 
w their excellencies great wifdom (hould feem meet. 

" The petition of the capital burgeffes and affiftants, to^ 
« gether with the burgeffes inhabiting the town and parifh 
<* of Tiverton in Devon, fets forth, That King James the 
'-* Firfl^, in the thirteenth year of his reign, granted a charter 
*« to the faid town and parifti, whereby he incorporated the 
<* fame, and out of the burgeffes were to be chofen a mayor, 
t* twelve capital burgeffes, and twelve affiftants, and or- 
*' dained that there fhould be a new mayor annually chofen 
*' out of the twelve capital burgeffes, on Tucfday next after 
" the fcaft of St. Bartholomew, by the mayor, capital bur* 
^ geffes, and affiftants, or the major part of them, 

<* That on the faid charter day of elcdion for the year 
** 1723, and at the accuftomed hours, the major part of the 
«^ capital burgeffes and affiftants did meet at or before the 
*' ufual place of eledlion, in obedience to the faid charter, 
** and elected a mayor, though the petitioners were advife4 
" fuch eleilion wiis not of force, by reafon of the abfence of 
*^ the late mayor. 

'* That the petitioners have been* ever zealous for the 
^ fupport of the prefent government as eftablifhed in your 
<^ Majefty's royal family, and have done nothing whereby 
^ the faid ancient charter might be deemed forfeited, and 
♦^ therefore thejr humbly prayed that ;b?ir faid excellencies 

v> woul4 
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<^ would be pleafed to continue the fame, and iflue a writ 
*' under the great feal, to authorize and command the capi« 
*' tal burgefles and affiftants to proceed to eledl a new mayor, 
*' or that their excellencies would give fuch orders for 
** the prefcrvation of their faid ancient charter, and for the 
^^ eftablidiment of the government of the town, as to their 
" wifdom fliould feem fitting, 

*' 'The other petition of Samuel Burrid.5e, Efq. Oliver 
** Peard, Efq. Nathaniel Thome, Efq. Peter Bartowe, Leo- 
" nard Blagdon, William Hewett, William Burridge, John 
** Norman, Robert Dursford, and John Maunder, gentlemen) 
^^ and others, inhabitants of the ancient town, borough, and > 
" the parifli of Tiverton in the county of Devon, humbly I 
•* prayed that their excellencies would be gracioufly pleafed \ 
** to grant and reftore to the inhabitants of your Ma- [ 
" jefty's (aid ancient borough, town, and parifh of Tiver- ] 
** ton, the powers, liberties, and franchifes enjoyed by them' ( 
** under the (aid letters patents, by granting your Majefty's \ 
^ moft gracious letters patents of incorporation and refto- 
" ration to the late members jof the faid corporation, in- 
" habiting within the fame, according to theanclent ufage^ 
** and practice thereof, together with fuch other powers and 
<^ claufes, and in fuch manner as to their ikid excellencies 
" great wifdom ihould feem meet. 

** And we moft humbly certify your Majefty that we 
" have been attended by the agents of the feveral peti- 
'^ tioners, and have heard council on both fides, and upon 
*' fuch attendance feveral fa6ls were agreed by the council 
" for the refpe£live parties, viz. 

" That King James the Firft,on the tenth day of Auguft, 
« in the thirteenth year of his reign, granted a charter to 
" the inhabitants of the feid town and parifli of Tiverton, 
** (being the only charter under which they appear to have 
*' z£ked) whereby he incorporated them by the nan?e of 
♦* mayor and burgefles, to confift of a mayor, twelve capital 

E 4 *' burgefles, 
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^< burgefles, and twelve affiftants ; the mayor to be chofen 
'* out of the capital burgeflcs yearly, on the Tucfdaynext 
" after the feaft of St. Bartholomew, by the faid mayor, ca- 
** pital burgeffes, and affiftants for the time being, or the 
" major part of them. That the mayor fo chofen (hould be 
** fworn on the Tuefday fortnight after his ele£tion, and con- 
^' tinue in his office for the fpace of one year next after he 
*< fhould have taken the faid oath. 

" That upon the tweniy-eighth of Auguft, one thoufand 
** feven hundred and twenty-two, being the charter day for 
^ electing a mayor, Mr. Samnel Burridge was duly eleflsd 
'< mayor of the faid corporation, and on the eleventh of' 
<< September following regularly fworn into the faid ofEce. 

** That on the twenty feventhday of Auguft, one thoufand 
** feven hundred and twenty-three, being the charter day for 
" elefting a mayor for the year cnfuing, a majority of the 
^< capital burgeffes and af&ftants did at the ufual time af- 
" femble before the Town-hall, the door then heing locked, 
" and did then and there in the abfenceof Mr. Burridge, the 
*^ then mayor, give their votes for Mr. John Triftram to 
** be mayor for the year enfuing ; but that Mr. Triftram 
'* was not fworn into the office of mayor, nor any other per- 
" fon elcfted to be mayor. 

** The? council on both fides likewife admitted, that the 
*^ eleSion of Mr. Triflram to be mayor in the abfence of 
*' Mr. Burridge, then mayor, was void; And although 
*' fome of the petitioners in the firft and third petition had, 
*^ in Hilary Term lafl, obtained a rule of your Majefly's 
*' court of King's Bench for a mandamus to fwear the faid 
*' Triflram into the office of mayor, yet their agents and 
^^ council declared they had not nor did intend to fue out 
** fuch writ, or proceed upon the faid rule. 

" It was like wife admitted by the couhcil on both fides, that 

*« the confequence of not proceeding to an eledion upon the 

^< charter day, one thoufand feven htmdred and twenty-tbret 

3 " was. 
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I " was, that there not being any head <rf the corporation, the Note 
** other members Could not do any corporate adt whatfoevcr, ^ S ± 
^ either for the adminiftration of juQice, prefervation of their 
" rights, or to anfwer any of the purpof«s for which they 
<' were incorporated^ but were in a ftate of inability to z&^ 
'^ and muft for ever continue To, without the ai&ftance of 
" your Majefty's favour in fome method or other. 

*' Thefe paints being admitted by both fideS, the council 
*^ for the petitioners in the fecond and fourth petition infifted, 
^^ that the corporation was diflblved, and that nothing but a 
*< new charter could reftore thedi to their corporate capa- 
** city. 

'^ In maintenance whereof they urged the following ar- 
*' guments : 

^ T'hat this corporation was a political body, created by 
^ charter^ upon which charter the terms and conditions of Its 
^ being did depend. 

" That by the charter of the thirteenth of King James 
^' the Firft, a mayor wast^n efiential integral pait of this cor« 
" poration. 

'' That without a mayor, or a capacity in the reft of the 

^^ members to ele<Sb one, it ceafes to be the fame body created 

" by the charter, and having no other fupport but the char- 

^^ teritmuft be diilblved, and nothing but a new charter 

I ** can create them de novo, 

" They relied upon the cafe of Mr. Painton late recorder 
" of Banbury, which was adjudged in your Majefty's court 
^^ of King's Bench in Michaelmas Term, one thoufand 
" feven hundred and feven teen, in which cafe an information' 
** was exhibited againft the defendant for exercifing the of- 
^ ficeof recorder of Banbury \ and upon the pleadings it ap- 
" peared, that the inhajajfents of Banb^u-y had been incorpo- 
** rated by a charter of the thirteenth of King James the Firft, 
** which direSed the maydt to be annually elefted on a ccr- 
^ tain day, to continue for a year without any power given 

"for 



Notes orr the Cafe of Helleflan. 

Note " for holding over, and that upon the charter day, one choif- 
^ yL^ t ** fand feven hundred and fifteen, they had neglefted to 
" choofe a mayor, whereupon the court of King's Bench 
** were of opinion that the body, being reduced to an abfolute 
^ incapacity of afting as a corporation in any refpedl what- 
" foever, was diffolved, and confequently if there was no 
*' corporation Mr, Painton could no longer be recorder, for 
** which reafon judgment was given againft him. 

" By way of objeftion to what was prayed by the pcti- 
« tioners in the firft petition, it was infifted that a mandatory 
*' writ is liable to many obje<ftions, uniefs it is confidered as 
" a new charter, in which cafe it amounts to the fame thing 
^< as is prayed by the petitioners in the fecond petition, only 
" done in an improper form. 

" That it is impoflible fuch a writ, confidered as a writ, 
*< can be executed or have any efFedl. If it is di reded to 
« the mayor and burgefles, it cannot be executed, becaufe 
" there is no mayor, and it cannot be dire(fted to the bur- 
*' geffes only, or to the capital burgeffes and afliftants, be- 
** caufe there never was any fuch corporation created, and 
*< every writ mutt be di reded to and executed by fome 
" natural or politic body. 

" That although fome few late inftances of writs of this 
** fort are to be found, yet they never have been eftabliflied 
•* by any judicial determination, but as often as they have 
** been mentioned in the courts of Weftminfter Hall, the 
** judges there have fpolce of them as being liable to very 
« great objedions, and expreffed great doubt concerning 
« them. 

*' Whereas a new charter will place the corporation upon 
** a firm, fure foundation, and is therefore, even fuppofing the 
** cafe to be doubtful only, the moft eligible method: 

" Theylikewife laid before us the itate of the corpora- 
" tion as it flood at the time of the petition, and alledged 
^ that the office of one capital burgefs and one ailiftant was 

" vacant. 
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M vacant That by the charter the capital burgefles anJ Note 

^ afliftants mud be ele£ted out of the inhabitants of the . (^^ 

*' town, and if a capital burgefs, or an afliftant removed out 

^^ of the town, he might for that reafon be removed from his 

^ office. That Mr. William Upcot junior, who adted as 

" one of the afliftants, was an inhabitant at the time when 

^^ he was ele£led an affiftant, but had fince his election re* 

^ moved out of the town of Tiverton, and was fettled at 

** Exeter, about fifteen miles diftant from Tiverton, 

** In fupport of which feveral matters, they infifted on the 
^^ following claufes in the charter of the thirteenth of King 
♦' James the Firft, viz. 

'^ £t ulterius volumus ac per p'fentes p'nobis heres et 
** fucceflbr u"his concedimus prefedl major et burgen' viir et 
^ paroch' p'd et fucceiTor fuis qd quandocunque contigerit 
*^ aliquem vel aliquosde capital' burgens' vill' et panxh' p'd 
^^ fuperius in prefendbus norat aut aliquo tempore inpoftcrum 
" iioiand' vel eligend obeii vel ab officio iil' amoveri vel 
" decedere (quosquidem capital' burgens' eteor' aliq'm vel 
^ aliquos in offic' ill' fe non bene geren' vel gerentes aut p' 
<' aliqua' al' caufa roiiabit amobilem et amobiies e/Te volu> 
« mus ad bene plitum major' et ceteror' capital' burgens' et 
" affiften' vill' et paroch' p'd p' tempore exiften* vel major 
" partis eorundem quorum major p' tempore exiften* fempcr 
« unum effe volumus) quod tunc et toties bene liceat et lice- 
^ bit majori et reliquis capital' burgens* et affiften' exiften* 
*^ coe confiliu' vill' et paroch' p'd vel major part eodem (quo 
♦* major' p' tempore exiften' unum cfTe volumus) unum al* 
" velplur' al' de affiften' vill' et paroch p'd in locu* five loca 
** ipfius capital' burgens vel ipor capital burgens fic mori 
^ amoveri vel decidere contingen' vel contingen' eligere 
♦f noiare et p'ficere, 

*' £t quandocunque contigerit aliquem vel aliquos de 
^ affiften' vill' et paroch* p'd fupius in prefentibus noiat aut 
1^ 9li<][uo tempore in poftem eligend' vel noiand' obeii vel ab 

^* offic* 
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** oific' iir amoveri ve) decedere quos quidem affiften' aut 
^^ ear aliquem vel altquos in ofKc ill' fe non bene geren' vel 
^^ gerentes aut p' aliqua aP caufa rationobil' amobir etamo- 
** biles elTe volumus ad bene plitum major' capital' burgens 
« et cctcror' affiften vill' et paroch' p'd p* tempore cxifteii* 
** vel majoris partis eorundem (quo major' p* tempore 
^ exiften Temper unum efle voiumiis) q'd tunc et toties 
^ bene liceat et licebit major' capital* burgen' et reliquis 
'* affiften* exiften' com*un confil* vill* et paroch* p'd vel 
'* major part eorundem (quorum major pro tempore 
**' exiften unum efle volumus) unum al' five plur al' de diC- 
*' cretion' et probior' inhabitan* vill' et paroch* p'd in locum 
^ five loca ipfius aiBften* velipfor' affiften' fie mori amoveri 
** vel decedere contingen' vel contingen' eligere noiare et 
« preficere. 

^^ They likewiie produced three papers, proved to be true 
^ copies of entries in the books of the corporation by the af- 
*^ fidavit of John Richards, by the firft of which papers here- 
** unto annexed, bearing date the twenty-nintb day of June, 
^ one thoufand fix hundred and ninety-one, it appears that 
^^ Anthony Salter, Peter Peirce, two capital burgefles, and 
** John Force, were at an aflembly of the mayor, capital 
^ burgefies, and affiftants, upon the fatd twenty*ninth day of 
^ June, one thoufand fix hundred and ninety-oile, removed 
* from their reipe£tive offices of capital burgefles and affift- 
^ ants, in regard they bad for ibme years before removed 
^ themfelves and their families out oi the town, and inhabited 
^ at a diftance from the fame. 

^ By the fecond paper hereunto annexed, bearing date the 
** feventeenth day of September, one thoufand feven hundred, 
** it appears that John Maunder was removed from the of- 
" fice of an affiftant of the faid corporation, for having with* 
** drawn and abfented himfelf beyond the feas out of the 
** kingdom, for the fpace of fix months and upwards, and 

,** negk<^ed 
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^< negkded his duty, and as they were informed procured Note 
** himfelf to be made a burgher of Amfterdam, ^^^ 

^ By the third of which papers hereunto likewife annexed, 
<< bearing date the fifth day of February, one thoufand feven 
**'hnndred, it appears that Mr- Edward Bury was removed 
^* from the office of an afiftant of this corporation, for that 
^^ he had for a coniiderable time then paft withdrawn him- 
^ iblf and family out of the town and pariih, and refidedre- 
^ mote &om the iame, and had negleSed the duty of his 
« office. 

*' To prove that Mr, William Upcot junior, was re- 
^ moved from Tiverton and fettled at £xon, they read the 
** affidavit of John Hole hereunto annexed, who fwears that 
" Mr. William Upcot junior, above five years fiiKe re- 
** moved with his wife and family out of Tiverton afore- 
*^ faid to Topfham (about eighteen miles dlAant from 
^ thence) and fettled and inhabited in Topfham aforeiaid for 
^ feme time, and from thence removed with his wife and 
** family to the city of £xon, (about fifteen miles diftanc 
" fi-om Tiverton afore£iid) and the laid Mr. Upcot, with 
*^ his wife and family, have ever fiuce been inhabitants in 
*' Exon, and fettled and lived there, and he hath ever 
^ fince ufed and exercifed his trade and bufinefs in Exon 
*^ aforefaid; and that the faid Mr. Upcot was no way 
^^ fettled, or an inhabitant in Tiverton at the time of the 
^' laft eledion of mayor for Tiverton ; and that fince the 
^ faid Mr. Upcot^s non-inhabidng in Tiverton^ as afore- 
** faid, the deponent had, by the order of his father Mr. 
** John Upcot, left notice with the faid Mr. John Upcot, or 
** Mr. Walter Broad in Tiverton, of the fummonfes of the 
^ meetings of the corporators and members, intended and 
** had in Tiverton, by the mayors and members for the time 
" being of the corporation of Tiverton aforefaid, about the 
" affairs of the faid corporation: but the faid Mr. Wil- 
^^ liam Upcot did but feldom attend at fuch meetings, and 

^ that 
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^ that chiefly on cleflions of mayors and members of 
" parliament, and the faid Mr. John Upcot did always tell 
^ the deponent that he need not give notice to the faid Mn 
** William Upcot in £xon of fuch fummons as aforefaid, 
•* for fuch meetings aforefaid. 

** They relied upon this as an evidence that Mr, ,Wil- 
w Upcot junior was incapable of holding the office of an af- 
*' (lAant any longer ; and that in cafe the corporation was 
** now fubfifting, he ought to be removed : and thereupon 
" they fubmitted it as a matter proper for confideration, 
" whether, if your Majefty. (hould be gracioufly pleafed to 
" grant a new charter to this borough, as was defired by 
^ the fecond and fourth petitions, this perfon ought to be 
** reftored thereby. 

" The counfel for the petitioners in the firft and third 
** petition, argued, that although by the not ele<Sting a mayor 
** on the day appointed by the charter, the corporation vras 
" reduced to a ftate of inability to aft, yet it was ftill a cor- 
" poration, and capable of receiving your Majefty's com- 
^ mands by a mandatory writ under the great feal, to pro- 
" ceed to the eleftion of a mayor, 

" That fuch writs had been granted in cafes of the like 
" nature in fome corporations, and thofe corporations do at 
** this day depend upon eleftions made by virtue of fuch 
" writs. 

*' That it would be of dangerous confequence to hold a 
^' corporation diflblved by fuch an omiffion, which would 
." put it in the power of a mayor, a fingle member of the 
" body, to deftroy the corporation, either by his negleft, or 
^' in order to accompliih fome indireft and illegal purpofes^ 
*' by which means the other members of the corporation 
*^ would be deprived of their freeholds, the eftate of the cor- 
" poration would efcheat to the heirs of the donors, and the 
** debts owing to and by the corporation would be loft ; for 
** a new charter would not reftore the land which efcheated 

.« to 
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•* to private perfons upon the diiTolution of the corporation, 
** nor enable the new corporation to fue for debts due to 
^^ the old one, or make them liable to debts contra<3ed by 
" them. 

** That what made it the more neceffary in the prefent 
" cafe to fupport the faid corporation was, that the right of 
" electing members to ferve in parliament for this town 
** was vetted by the charter in the mayor, capital burgeffcs, 
^' and affiftants. 

*' That the beft method to prevent the mifchiefs appro- 
^ hended, and put the corporation in the fame flate it was in 
" before theomlffion complained of, is by granting a manda- 
** tory writ authorizing them to proceed to the eledlion of a 
** mayor. 

" But if a new charter (hould be thought neceffary, they 
** deiired it might be humbly fubmittedto your Majeft)''s 
^^ confideration, that it is reafonable andjutt that the corpo- 
'^ ration (hould, as near as poffibly it can, be placed upon the 
** fame foot it was at the time when a mayor ought to have 
" been elected, which fomeofthe council for the petitioner* 
" in the firft and third petitions faid was all their clients con- 
^ tended for, and that they did not oppofe a new charter, pro- 
" vided nothing were done thereby but reftor ing the old mem- 
" bers of the corporation, but if any alteration was to be made 
" they hoped Mr. Burridge, who had been the author of all 
^ this confufion, and had occafioned the deftrudion of the 
" old corporation, if it was deftroyed, (hould not be thought 
** fit to be a member of the new one. 

" As to the point infifted on by the other fide, to (hew 
" Mr. William Upcpt to be difqualified to be an afliftant, 
•* they denied that if a capital burgefs or afliftant removed 
" out of the town of Tiverton, he was for that reafon only 
** removable from his office, unlefs he alfo negledled the 
" duty of fuch office. And they alledged, that though Mr, 
" Upcot had, for the conveniency of carrying on his bufiners* 

" taken 
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Note ** taken a houfe at Exon, and renioved bis family thidier^ 
(^) ** yet he kept a lodging at Tiverton, where he generally 
*' went once a week upon Monday or Tue(day,and returned 
*' again to Exon upon Thurfday or Friday ; but if the affairs 
" of the corporation required his attendance upon other 
^ days, he generally attended thereupon in due manner. 

** In fupport whereof they laid before us the affidavit of 
" Mr. William Upcot junior hereunto annexed, who fwears, 
** that about eight or nine years fince he purchafed a houfe 
*' at Topfliam, commodious for carrying on a joint trade in 
** partnerfliip with his fiather John Upcot, the faid town of 
^ Topfham being a fea-port town, from whence the woollen 
" manufadlory from Tiverton arc ufually exported, and 
^ merchandizes from abroad fent to Tiverton are imported, 
" and foon after the deponent went with part of his family to 
*' Top(ham for fundry reafons, and among others to receive 
<* and forward goods for account of the deponent and his fa- 
^^ ther in partnerfliip : that for about fix or fey en years paft, 
'' the deponent had rented a houfe in the city of Exon, 
"*' about three- miles nearer Tiverton, where there is a key 
** for (hipping off and landing merchandizes, but at the 
** time, and ever fince the deponent purchafed the faid houfe 
" at Topfham, he continued to keep his houfe, with part pf 
" his family, at Tiverton, until about two years paft, when 
" the deponent and his father quitted one branch of their 
** joint trade to Walter Broad and John London (the faid 
*' Mr. London being a fon of the deponent's fitter, and Mr. 
" Broad being about to marry the deponent's niece) and 
** thereupon the deponent permitted the faid Broad (who had 
*' fince married the deponent's niece) to live in his houfe at 
** Tiverton, in regard the deponent's father being a widower, 
" and living in a houfe adjoining large enough for both his 
*' and the deponent's families, and carrying on their faid 
" partnerfhip, they agreed tQ live together, and that there 
*' fliould be an apartment referved in the houfe f©r the de- 

" ponent 
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^ ponent and his family^ which the deponent had fince made 
<* ufe of, and that the deponent, to the beft of his remem- 
*^ brance, had been a member of the corporation of Tiverton 
*^ about ten years ; and the mayors of the faid town had 
^ always fent their fummons to the defpondent's habitation 
^ there by fome of the ferjeants at mace (being the officers 
*^ who carry fuch fummonfes) in the fame manner as they 
*' did at the houfes of the other members, as the deponent 
^^ had been informed. And that fmce the deponent lived 
^< with his father, fome of the faid ferjeants at mace had 
^^ given notice to the deponent's father for the dq>onent's 
^< attendance, as he had liicewife been informed* That the 
^' deponent never remembered the lead complaint made of 
'^ his non-attendance fince he was firft chofen a member 
^* of the corporation, the trade in partnerfhip between the 
^ deponent and his father being very confiderable, and well 
" known in Tiverton, And the deponent's eftate there, for 
^* which he had for many years and at that juniElure pdd mor^ 
*^ taxes to the King, and rates to the poor within that parifht 
^* than at leaft three of the capital burgefTes, and fix afEftantS 
<* of the corporation together, (who abfented themfelves the 
** laft day of ele<£tion for mayor for the then prefent year) 
•* that the deponent pays confiderable fums yearly to the city 
*^ of Exon for duties of goods fent the deponent from 
*' abroad, in regard the deponent is not a freeman of that 
•* city, which freedom, though it had been offered the 
" deponent, he declined to accept, by reafon he would not 
*' be obliged to ferve in any public offices there, but would 
" be at liberty to do his duty as a member of the corpora^ 
" tion of Tiverton, where the deponent generally went 
" Mondays or Tuefdays, and returned Tburfday evenings 
** or Friday mornings to Exon, and that the deponent gtm^ 
" rally attended on other days, when any bufineft of the 
^ corporation of Tiverton required his prefencc;^ 

Vo*. U. F ^« Thry 
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Note ^ They infifted alfo, in cafe this was an obje^Hon againft 

i^j^ , *< Mr. Wilh'am Upcot, it would hold equally againft Mr. 
^ Robert Atkins, who being a capital burgefs, was removed 
<^ out of the town, and lived at another place as well as 
« Mr. Upcot, which was admitted by the council on the 
« other fide. 

^ The council for the petitioners in the firft and third 
^* petition did likewife lay before us feveral affidavits to 
tt prove, that Mr. Burridge wilfully abfented himfelf on the 
^* 27th day of Augufl-, one tboufand feven hundred and 
** twenty-three, in order to prevent the election of a maycK 
•* for the year enfuing, from an apprehenftcn that a perfon 
** would be eleded whom he did not approve of, and that 
^^ feveral attempts bad been made by Mr. Burridge, or his 
** agents, to corrupt the members of the corporation by 
** bribes and other ofFers, to vote for fuch perfon to be 
^' mayor as he (hould recommend. 

*' On the other fide feveral affidavits were laid before U9, 
** to (hew that Mr. John Upcot, one of the petitioners in 
^ the firft and third petitions, and his agents, had endea- 
** voured to bribe feveral of the electors to vote for fome 
^< perfon in his intereft, and that what induced Mr. Bur- 
** ridge to abfent himfelf upon the charter-day was, an infor- 
** mation he had received, that Mr, Upcot and his party 
« .were determined to carry the eleflion by fame violence, 
** if they could not obtain it otherwife ; and that Mr. Bur- 
•* ridge did not then apprehend the corporation would be 
** deftroyed by the not electing a mayor on the charter-day, 
•• but that he had a right to hold over until a new mayor 
•* fhould be chofen, fince^he oath taken by the mayor was 
*' to execute the office for a year, and until another mayor 
•• fliould be lawfully fworn, and there are fome inftances 
•* where a mayor has held over for a fecond year. But in 
^* regard your Majefty's court of King's Bench has grauted 
f* an information againft Mr,. Burridge for wilfully ^b.fcnt- 

« ing 
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ing himfelf wiih a de/ign to prevent the clefiion of a Note 
** mayor, and deftroy the right and franchifes of the cor- ^J^}^ 
« poration; and has likewife granted informations againft 
" the fevcral perfons on each fide charged with attempts of 
** bribery and corruption, by which information thefe h&% 
** are put into proper method of trial, and fuch of the (aid 
^* perfons as Ihall appear to have been guilty of the crimes 
" charged upon them, may receive due punilhment by the 
*• judgment of the (aid court thereupon. We thought it 
*' unneceflary to trouble your Majefty with repeating the 
*^ particulars of thofe affidavits, which, as we humbly ap- 
^* prehend, can have no influence upon what we conceive 
to be the principal queftion before us, viz. What is the 
confequence of the corporation's not elefting a mayor 
** upon the charter-day, and which is the moft proper 
remedy to fupply that omiffion f Whether a new char* 
ter, or a mandatory writ. 

" As to the confequence of not ele£ling a mayor upoa 
the day appointed by tbe charter, we beg leave humbly to 
certify your Majefty, that your Majefty's court of 
*^ King's Bench was of fuch opinion in the aafe of Mr. Pain- 
** ton, the late recorder of Banbury, as is above-mentioned 
'* to be infifted on by the council, who argued for a new 
^' charter ; with which opinion the parties in that caufe 
*^ acquiefced, and humbly applied to your Majefty for a 
*^ new charter, which your Majefty was gracioufly pleafed 
^* to grant them \ which opinion has never been contradicted 
^^ by any iubfequent refolution or opinion of that court^ 
*^ (though often cited there as an authority) nor by any 
** fuperior court, fo far as yire have been able to inform our- 
'* felves; and we humbly apprehend that judgment in the 
^ Cafe of Banbury comes up to the prefent cafe, and is a 
^^ clear authority in law that by reafon of this de&ult the 
^ corporation of Tiverton is at an end. Neither can we 
^ conceive how a corporation can fuhjQifty when it v^ deprived 
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Note " of an integral part of the body made neceflary by thd 
l^v ** charter, without any power in.themfelves of reftoring 
** that part, or of doing any one aft as a corporation, which 
•* was admitted to be the cafe even by the council for the 
" petitioners in the firft and third petitions. 

** And we being commanded by the order made by their 
** excellencies the late Lord Juftices upon the firft petition 
" to report what we conceive proper xo be done in the 
** premifes, do further certify your Majefty, that fince no 
** judgment of any of your Majefly's courts of law has 
** hitherto paffed in the preient cafe of Tiverton, we (hould 
** have humbly been of opinion, that it was not a cafe pro- 
** per for your Majefty's royal interpofition, before feme 
** legal determination had been made therein ; unlefs both 
" the contending parties of the corporation had applied to 
** your Majefty for relief. But as all the members of the 
•* body are now before your Majefty, by the feveral peti* 
** tions 5 fome defiring a mandatory writ, and others a new 
" charter, and all of them admitting that they are incapable 
** of eleSing a new mayor without your Majefty*s gracious 
** aid ; we apprehend the matter is reduced to this finglc 
** queftion, which of the two methods propofed is moft 
** advifeable. 

** As to a mandatory writ, we cannot but think that 
** method would be moft defireable in 'the prefent cafe, ai« 
*' tending moft to the prefer vat ion of the ancient franchife ; 
" provided it could be effeftual in point of law for the pur- 
•* pofe intended. But that we conceive it cannot be, be- 
•* caufe if there is no corporation in being, there is no body 
** to whom the writ can legally be directed, or that can 
« legally execute it ( i ) ; unlefs it is confidered as to creating 
** a corporation for that purpofe j in which view it will be 

■*< liable 

* 

( I ) The warrant fometimes di- borough , of - Scotlan d, wheh -the 

re^ed by the king to the magi- legal day of cleftion has been (lip*- 

itratn of the former ycar» for a ped, i$ in the nature of the man« 
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*5 JIable.to the fame objedlions that are made againft a new Note 
" charter ; for fuch corporation, fo created, mud be a new ^^^ 
*' corporation. For which reafons, and confidering the great 
^' doubts that have been always made concerning this pro* 
^ ceeding, there is juft reafon to fear that if your Majefty 
^^ fhould order a mandatory writ to iiTue in this cafe, it 
^^ might only tend to lay a further foundation of uncertainty 
^ and confufion in this borough. 

" Upon the whole matter we are humbly of opinion, that 
^^ the fafeft and moft advifeable method of reiloring to the 
" inhabitants of this town the capacity of a6ling as a cor* 
** poratton, and the franchifes and privileges which they for- 
" merly enjoyed, is by a new charter of incorporation and 
^ confirmation ; for if the corporation is diflblved, we con* 
" ceive nothing but a new charter can rcftore it ; and if it 
** is not diffolved, fuch new charter will not deprive any 
" perfon of the rights which he claims under the old incor- 
" p&ration, or prevent any legal enquiry whether the old 
" corporation be diflblved or no% 

" As to the terms upon which a new chater fhould be 
'* granted, in cafe your Majefty (hall bepleafed to grant one^ 
" (which both fides have made a part of their arguments 
" in this cafe) we conceive this is a matter more proper 
** for a fubfequent confideration. But we beg your Ma- 
" jefty's permiflion to obferve in general, that as the mif- 
'' fortune brought upon the inhabitants of the town, was not 
" occafioned by the default of the whole body or the major 
" part of the members, but by the default of the mayor only^ 
" whether defignedly or not, is not yet determined ; there - 
" fore it feems juft, that if anew charter fhallbe granted, 
" the corporation and the late members of it, fhould be 
** reftofed as near, as reafonably may be, to the fame ftatc 
" they were in before this misfortune happened. 

datory wrlt^ which it would feem and SolicitorGeneral thought could 
had been piopof'ed in the cafe of not be executed. Vide infra^ Cafe 
Tivertooy but which the Attorney of Wigtawu, &c. note (I). 
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*^ As to the objeaion made by the petitioners in the fc- 
^ cond and fourth petitions, againft Mr. William Upcot, 
" that he was become incapable of being an affiftaat bjr 
** reafon of his redding at another place in the manner 
** above-mentioned j we conceive that objeftion to be 
** founded on a wrong conftruftion of the charter, in which 
•* the word decedere is not, as we apprehended, ufed to fignify 
** leaving the town, but a defertion of the office 5 and in two 
^' of the indances of amotions produced, the caufc of amotion 
** expreflcd was not only removing out of town, but alfo 
^ negle£^ing the duty of the office ; which is not (hewn to 
** be the cafe Mr. Upcot : and therefore, notwithftanding 
^^ any thing laid before us, he was a good affiftant on the 
« laft charter day for eleSion of a mayor. 

** All which is moft humbly fubmitted to your Majcfty*$ 
** royal wifdom. 

(Signed) ^ P- Yorke, 

^* C. Wearg.* 
« 6th July 1724/* 

The cafes of Banbury and Tiverton gave rife to the 
fiatute of the i ith of Qeorge the Firft, cap. 4. 

P. 43, 51. (F). It appears from the account of this 
cafe in the Journals, that evidence was produced to ihow. 
Note Tiiat,yiz;^r<3r/of the men claiming to be burgefles had figned 
^ ' petitions for the new charter, which recited, that the old 
corporation was diflblved : That none of them had, till that 
eledipn, ever clain^ed to aft as burgeffes after judgment of 
oufter had been obtained againft one Roger Philips, in 
1758 ; that they had notice thereof, and acquiefced in it. 
By that judgment his eleftion, which had been made under 
a bye-lawjj transferring the right qf election from the mayor, 
burgeiTes, and commonalty, to the mayor and common-- 
council, wa$ declared illegal. Journ. vol. xx;^ii. p. 763. coj. 2. 

<>[1 have thought i( right, in the pre. It htt teen taken from the origin 
fenteditiony to infert the whole of this iial, preferved in the Council Of- 
learned and valuable Re^ort^ wrkatim* fice*] 



XV. 



THE 



CASE 



Of the POROUGH Df 



BEDFORD, 



la fte County of BEDFORD. 



F4 



The Committee was chofen on Tuefday, the 14th of* 
March, and confifted of the following Gentlemen, 



John Elwes, Efq. Chairman. 

Thomas Dundas, Efq. - . « 

George Grenville, Efq. - - - 
Richard Aldworth Neville, Efq. 

Ambrofe Goddard, Efq. - - 

Jervoife Clarke, Efq. - - - 

William Ewer, Efq. - - - - 

Filmer Honywood, Efq, - - 

Sir Brownlow Cuft, Bart. - - 

James Sutton, Efq. - - - - 

John Cooper, Efq. - - ,. ^ 

Daniel Lafcelles, Efq. - .• • 

Andrew Foley, Efq. • • - 

Nominees. 

Of the Petitioners^ 
Lord George Germaine - - 

Of the Sitting Member^ 
Richard Jackfon, Efq. - - - 



Berkfliire 
Orkney & Zct. 
Bucks 
Grampound 
Wiltftire 
Yarmouth Hts 
Dorchefter 
Steyning 
I Grantham 
J ^Devizes 
Downton 
Northallerton 
Droitwich 






Eaft Grinft. 



^Ncw Romncj 



Petitioners 

Samuel Whitbread, Efq. and John Howard, Efq. 
Certain Burgeffes, Freemen, and Inhabitants, being free- 
holders of Bedford, and clecSors for that borough. 

Sitting Members^ 
Sir William Wake, Bart. Robert Sparrow, Efq, 

Counsel 

For the Petitioners. 

Mr. Lucas, Mr. Lee, 

For the Burgeffes^ ^c. Petitioners. 

Mr. Macdonald. 

For the Sitting Members. 
Mr. Bearcroft, Mr, Hardinge, and (in Mr. Bcarcroft't 

abfence) Mn Arden^ 



( % ) 



1 ■ ^' 



-THE 

C A S E 

Of the BOROUGH of 

BEDFORD. 

WHEN the Committee met on Wednefday, 
the 15th of March, the two petitions wcire 
read. 

That of Mr. Whitbread and Mr. Howard, (befid^s 
the ufual allegations, of the partiality of the re- 
turning ofEcers in admitting and rejedling votes, 
and that the petitioners had a great m^ority of 
legal votes, and were d\ily elefted,) contained a 
charge of bribery againft the fitting members, ^y 
themfelves or agents Xi). 

The other alledged ; Th^t the piayor, aldermen, 
and other ofEcers of the bprpugh had, pre- 
vious to the eleftioh, got a nj^jprity of pretended 
eleftors under their own influence, with a defign [yo] 
to render the eleftion of the members for the bo- 
rough fubferyient to the will of the corporation ; 
that they h^d corruptly made offers to one or more 
perfons to procure them to be elefted, in confidera- 

(1) Votes, dDec. 1774. p. %$, 30. 
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tion of a large fum of money to be paid to them, 
and that John Cawne, John Rofe, and Thomas 
Howard, the returning otScers, had been guilty of 
corrupt, partial, and illegal pradVices, previous tOj^ 
and during the courfe of, the eleftion ( i ). 

The laft determination in the Houfe of the 
right of eledion m Bedford, was then read, and is 
as follows : 

12 April, 1690, Refolved, "That the right of 
eleftipn of burgeffes to fervc in Parliarnent for 
the borough of Bedford is in the burgeffes, free-* 
men, and inhabitants, being houfeholders of 
" Bedford, not receiving alms (2)/' 

(fi^ The difference between a burgefs and a free- 
man in Bedford is, that all the fons of a burgefs are 
[71] entitled to be burgeffes, and only the eldeft fon of 
a freeman is entitled to be a freeman. The ma^- 
ilrates are all chofen out of the burgeiles.) 
Then the (landing order of 1734- was read (3.) 
The numbers on the poll, as declared by the re- 
turning officers, were. 

For Sir William Wake - - 527 
For Mr. Sparrow ' - - - 517 
For Mr. Whitbread - - - 429 
For Mr. Howard - . . 402 

There were feveral queftions in this cafe upon 
the conftrudion of the laft determination, and it 
being admitted that, if certain reftriftions feverally 
contended for by the different parties (hould be . 

(1) Votes, ioc. cit. p. 30, 31. (3) Sufra^ vol#i. p. 99. 

(2) Journ. V0I.X. p. 376, col. 29 

holden 
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holden by the Committee to be agreeable to the 
meaning of the determination, they muft fucceed ; 
it was agreed by the counfel on both fides, and by 
the Committee, that thofe queftions (hould be 
argued and decided feparately. 

I ft Point.] Tiie counfel for the petitioners con- 
tended y That the expreffion, " l^eing houjeholders r^jl 
** of Bedfordy^ was to be applied as well to the 
burgejfes and freemen as to the inhabitants ^y or, in 
other words, that non^rejident burgefles and freemen 
have no right to vote. 

Their arguments were as follows : 

It is at once moft confiftent with logic, and with 
grammar, to extend the reftridtion at the end of 
the period to all the three clafles of perfons men- 
tioned in the antecedent part. Accordingly, 
the reftraining words are very properly in the 
printed Journals feparated by a comma from the 
clafs laft mentioned, (viz. " inhabitants y') to (hew, 
that their efFeft is not particularly confined to the 
laft member of the fentence. 

The reftriftion is reafonable as extended to bur- 
geflfes and freemen in this borough. If it is juft, 
that the reprefentatives of Bedford fliould be 
chofen by thofe who have a natural relation to the 
place, it is reafonable that it (hould not be in the 
power of the majority of the corporation, (by 
which name is underftood about thirty persons, the 
mayor, recorder, two bailiffs, thirteen common [^^1 
council, and from ten to fifteen aldermen), who 
Ji^Ve, or claim the right of admitting any number 

they 
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thty pleafe of burgefles and freemen, to overwhelm 
and annihilate the voices of the inhabitants, by 
choofing, when they think proper, an indefinite 
number of new burgefles and freemen, perfect 
ftrangers to the borough, for no other purpofe but 
to carry an eleftion. 

It is a legal reftridion, for fuch a reftriftion has, 
in many other boroughs, been recognized by ex- 
prefs refolutions of the Houfe. 

Any ufage^ fince the determination in 1690, 
cannot affed: 1 he fenfe of that determination, which 
muft have been founded on evidence of the ufage 
prior to that time ; and it can be fhown, not only 
that no evidence can be produced of non-rejidents 
having ever voted before 1690, but that, till then, 
the number of non-refident burgefles and freemen 
had always been fo fmall, (only now and then a 
country gentleman of diftindtion, and chiefly the 
members for the borough, who were made free by 
r74T ^^y ^^ compliment (i), that their votes could 
jiever have been of any confequence at an eleftion; 
and therefore that the Houfe, in making the de- 
termination, could have no view to them. 

If the Houfe had meant to confine the refiiraint 
of being houfeholders merely to thofe who vote as 
inhabitants, they would have expreflfed themfelves 
in unequivocal terms, fuch as they have ufed in 
other cafes where they had that intention. They 
woutd have faid, that the right of eleftion was in 

« 

(1) Tills was proved by the corporation book*. 
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the burgefles, freemen, and alfo in the inhabitants 
beiyig freeholders^ or in the burgefles, freemen, and 
fuck of the inhabitants as are houfeholders ; or, to con- 
fine the reftridive claufe to tlie laft member of the 
fentence, they would have ufcd terms like tltofe 
employed in the laft determination of the right of 
cleftion in Wallingford, 

15 Dec. 17C9. Refolved, " That the right of 
eleding burgefl^es, to ferve in Parliament for the 
borough of W^llingford, in the county of Berks, [75] 
is in the mayor, aldermen, baililis, and eighteen 
afliftants, together zvith the inhabitants of the faid 
borough^ payiug fcot and loty and not receiving 
alms, or charity (i)." 
Jf the expreffion ** being houpholders** is not to 
be carried back to all the members of the fentence, 
neither can the" fubfequent words ^* not receiving 
*' alms ;" and then we muft fuppofe that the Houfe 
meant to declare that burgeflTes and freemen, even 
if they had received alms, had a right to vote; 
which would be to fuppofe that they thought the 
receipt of alms (or parifh relief) no difquah (i cation 
to the burgefTes and freemen of Bedford. But the 
Committee will not adopt fuch a conftrudtion, 
when they confider that this is a general difqualifi- 
cation by the law of Parliament. 

Counsel /or the fitting Members. 

Where the fenfe of ^ laft determination is 
doubtful, evidence of ufage may be produced to 

(i) Journ. vol. xs\, p. 243. col. i. 244. col. t. 

(hew 
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(hew the true intention and meaning of the ambi* 
l7^J guous words. This was done in two very recent 
inftances, thofe of Radnor and Dorchefter. 

Although it is true, that dired evidence cannot 
be given to prove that tton-rejidenis have voted in 
this borough before 1690, it can be {hewn that 
they conftantly have at all contefted eleftions for 
above forty years backwards ; and evidence of ufage 
for fuch a confiderable number of years, without 
proof of a different ufage at any previous time, 
would, in law, be a fufEcient' prefumption to 
eftabliOi an immemorial cuftom. 

It has been admitted, by the counfel for the 
petitioners, that they cannot bring any diredl evi- 
dence to fliew that non-refidents never voted before 
the determination in 1690; and mere arguments 
by implication and infeience againft the ufage, at a 
previous period, cannot deftroy the force of direSl 
evidence of ufage, though pojierior to the time to 
which that implication applies. Direft evidence, 
therefore, of the ufage for non-re^fidents to vote 
Jince the determination, uncontradidted by diredt 
evidence of an antecedent contrary ufage, is to be 
confidered as eftablifliing fuch ufage previous to the 
determination. 
[77] Arguments, from convenience or policy, may be 
very proper, addreffed to the legiflature, to perfuade 
them to repeal a law (A), but they cannot weigh 
with a court of juftice in a cafe where the fubfift- 
ing law, whether politic and convenient, or other- 
wife, is fixed and afcertained by words, whofe fenfe, 

if 
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if they are of themfelves doubtful, is clearly inter- 
preted by ufage. Yet, even on this ground of 
convenience and policy, the counfel for the peti- 
tioners argue againil a maxim generally admitted* 
to be founded in the principles of the conftitution: 
namely. That the right of eledlion ought to be ex- 
tended as much as poffible. 

The receipt of alms is probably a difqualifica- 
tion by the common law of Parliament, but the 
words ** fiot receiving a/ms'^ may, confident with 
grammatical conftruftion, be carried back through 
the whole fentence (i) without the words, " being 
" houfeholders -, or if it fliould be thought that they 
cannot dill, in order to entitle the petitioners to [78] 
any benefit from the argument drawn from thence, 
we muft fuppofe ; i. That this difqualification 
by alms is uncontrovertible, as applied to burgefles 
and freemen. 2, That the houfe of commons 
thought fo in 1690, 3, That the houfe at that 
time meant to declare the law on this fubjeft, not 
only with regard to inhabitants, but alfo with re- 
gard to burgejfes dsiA freemen. 

Now the general principle, that alms difquallfy 
voters of all defcriptions, has not been proved^ and 
will probably be difputed in a fubfequent part of 
this cafe. If it were admitted^ it does not follow 
that the houfe of commons thought fo in 1690, 
and that they might not think, and intend to de- 
clare, that, by the lex loci in Bedford, only inhabi- 

(1) Fide the rcfolution pf the Commllise, infra. 

'tanlSy 
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tantSy who were houfeholders, and had not received 

eimsy could vote, but that all burgejfes and freemen 

could, even if they had received alms. And, if it 

were alfo admitted, that we muft prefume the 

houfe to have known the general principle on this 

fubjeft, it will dill remain to be proved, that it was 

impoflible for them to intend to declare the general 

1.79 J law by exprefs zvordSy with regard to thofe who were 

entitled to vote as inhabitants^ and to leave the law 

to operate, without any exprefs declaration, with 

refpe6t to the other two claffes o^burgeffes zxxdfree^ 

men. 

The words ** being houfeholders ,* cannot be car* 

ried back to the two firft claffes of voters, without 

gendering the mention of thofe two claffes fuperflu- 

ous and nugatory : for to fay, " That the right of 

election is in the burgejfes and freemen^ being houfe^ 

holders^ and in the inhabitants^ being houfeholders of 

** Bedford^ expreffes no more than would be done 

by faying fimply, " The right of eleftion is in the 

** inhabit ant Sy being houfeholders of Bedford ^ 

Arguments from pundtuation do not deferve 

any regard. To. prevent any arguments of that 

fort, poinfs are never ufed in law records ; if they 

were to be confidered as of any weight, it would bef 

in the power of every clerk, copyift, or printer, to 

alter the meaning of a law. 

After they had fpoke in effed as has been juft 

ftated, the counf^l were direfted to withdraw, and, 

on being called in again, the chairman informed 

them, 

" That 
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•* That the committee were of opinion, that ihey 
might proceed to call evidence^ to (hew whether 
buigefles and freemen have a right to vote* 
though not houfeholders of Bedford, under the 
refolution of the houfe of commons of 1 2 April> 
'* l69o,''* 

An explanation of this refolution of the com* 
ti^ttee being defired by the counfel, the chairman 
iaid> '* It was meant that they (hould bring evi« 
•t dence of the ufage fubfequcnt to the laft deter- 
** mination/* 

On this, a number of witnefTes, inhabitants and 
members o[ the corporation of Bedford, were called, 
who proved, from their own knowledge, that non* 
rejident burgelTes and freemen had voted at different 
contefted eleftions, ever fincc the year 1 730. They 
fwore likewife to confbint uncontroverted reputa- 

tion» 

The counfel for the fitting members were pro- 
ceeding to bring more evidence to the fame pur« 
pofe, but they were informed by the chairman, 

^* That the coinmittee were fatislied of the ufage 
lince 1730." 

No evidence was given on the part of the peti- 
tioners to fhew, that, at any previous period, the 

^ {** Nufer ehiit in J. B» and ** not have relation bat 10 tlte 

^ C. in 4he iJU^F. The te- " laft vill. - But BroAt faft 

"" nant {aid> that do ftich vill •^ ^wtd Mirtm ! Br. Brief* pi* 

« as A. and B. in the ifle, ^ *• 157, cites 7 B.6. 8.3 
*' mm albcMna^ for ifle (hall 
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ufage was that non-refident burgefles and freemen 
were not admitted to vote. ' 

Before the committee came to any refolution on 
this queftion of non-refidenry, the counfel for the 
petitioners entered upon other two grounds of ob- 
jeftion, which affedtcd all . the votes liai>le to the 
former. 

The firft was^ That they were honorarj burgejQTet 
and freemen. 

The fecond. That they were occaJtonaL 
lid. Point.] On the firft of thofe two heads 
they contended. That the corporation of Bedford 
tould not ^dmit burgefles or freemen, unlefs per- 
fons who had either an antecedent inchoate right 
by birth or fervitude> or who had acquired fuch 
a right by redemption ; that is, by paying a real 
fubftantial confideration in money for their free- 
dom. That honorary bilrgefles and freemen, there- 
fore, were in faft neither burgefles nor freemen^, 
and could have no right to vote. 

To prove this pofition they produced the fol* 

lowing evidence : 

[82] I. Two bye-laws J one of 156a, and another of 

1 61 2. The firft of thofe applied rather to the 

point of non-refidency. The fecond ordains^ 

That; there (hall be no foreigner admitted to be 

a freeman, imlcfs under fpecial circumftances 

(there mentioned j) and that if fuch foreigner b^ 

allowed, hp (hall pay five poui«ls for his freedom 

unto the chamberlains for the time being, to 

, « tke 
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•* the ufe of the mayor, bailliFs, burgefles, and 
•* commonalty." 

. 2. Entries of a variety of admiffions on the pay- 
ment of fines of different amount, from forty 
(hillings to fifteen and twenty pounds, over and 
above the admiffion fees. In many of thofe in- 
flances, a condition is annexed to the order for 
admiifion, that if the party do not find fureties 
for the payment of his fine, or aftually pay it 
within a limited time, the admiffion (hall be void. 

3. Certain entries of the admiffions of perfons 
hi the time of jftie Republic, and fubfequent en- 
tries, after the Reftoration, declaring thofe admif- 
fions to be illegal. ^ 

12. Aug. 1656. Major-General Boteler, C3ock- [83J 
ayne. Carter, Whitbread, and WagftafFe, were ad- 
mitted gratis to their freedom. 

150^.1660. The jury find with iregard to 
thofe perfons, " Quia contra Jura, cmfuetudines^ &f 
•* privilegia ejufdem vilU introduSH fuere^ per vim 
•* fraudem &? furreptitie, eos fere nuUos de gUda^fed 
•* extraneos isf/orinfecos** 

From comparing thefe two entries, they argued, 
that the circumftance of not paying any fine was 
•what was againft the /aws, cufioms, and privileges 
of Bedford in the admiffions in 1656. 

It appeared that, in 1769, when above 500 of 
the freemen obje£ted to as non-rejident, and now as 
honorary^ were made, they only paid one guinea 
including admiffion fees ; and it was proved that, 
at that very time^ the corporation had obliged 

G 2 feveral 
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feveral tradefmen^ inhabitants of the town, to paf 
five guineas for their freedom* 

The counfel for the fitting nlembers produced, 
on the other hand> a great many entries in the 
[84] corporation bo6ks, beginning in 1654, of orders 
for the admiflion of per(bns who had no previous 
title, " without the payment of any fine ox prefla^ 
•* tion to the chamber, or even of the ufual fees ;** 
and many others, when the fines were of various^ 
and very fmall amount, down to fourteen (hil* 
lings. 

(flE^ The inftance in r654, was\he admiflion of 
Sir Bulftrode Whitelock.) 

They then argued as follows : 

If it was thought that the perfons admitted in 
1769 were not legal freemen, why were they not 
proceeded againft at law, by informations in the 
nature of Quo warranto ? From that time till now 
their right to their freedom has not been impeached ; 
and, although this Committee is competent to 
the decifion of any preliminary queftion which 
may lead to the ultimate determination of the 
merits of the eledlion, yet they will not enter into 
an enquiry about corporate rights, when the parties 
have had full time to try the^ in the court paP" 
ticularly appropriated to fuch queftions, and have 
not done it. In the cafe of Shrewfbury, the 
L^S]\ Cott\Tiittee would not go into fuch an enquiry. 
There, indeed, there had been two verdidls at law 
on the queftion ( I )• But, where there has been 

(i) Videfufra^ vol. i. Cafe of Shrctvlbury, 

time 
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time to try the matter at law, it is fair to conclude, 
tjiat the party who has not taken advantage of the 
ppportunity, had good reafon to think that the 
attempt would have been fruitlefs. One method 
of fetting afide all the freemen made in 1769 at 
one ftroke was tried* for an information was moved 
for, and obtained, againft Heaven, the mayor of 
that year. If he had not been a legal mayor, all 
their admiffions would have . been illegal. But, 
after long conful tat ions of fome of the ableft coun- 
iel in Weflminfter-hall, it was thought advifeable 
to drop the profecution. 

It is not contended that the eledion of hontfrary 
freemen is contrary to any general principle of law. 
Indeed in many boroughs, as Gloucefter, Cam* 
bridge, &c. the right of making fuch freemen 
has been recognized by the Houfe, and they vote 
at all ele^ions ; but the counfel for the petitioners 
infift that, by the particular law of Bedford, perfom [86j 
who have not inchoate titles cannot be admitted 
to the freedom of tlie place, uolefs on the payment 
of a fort of a cufiwnary fine< Now, one of the 
firft requiiites of a cufiom is certainty^ and here 
they themielves have Ihewn that, the fine paid has 
l)een different in almoft every different infUnce^ 

If the bye-lawsi| on which they rely, (hould be 
thought to apply to this queftion, yet being merely 
regulations made by the corporation tQ controul 
their own difcretion, it was in the power of the 
cciporation to repeal them; and this they have 
virtually done by ^ing afterwards without any 

a 3 rc^ad 
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regard to them, as has been prowd by tjje nu- 
merous inftances of their exercifing the right of 
making honorary freemen, or freemen by favour^ 
for above a century, down to the prefent time. * 
- It. cannot be ferioully thought that, An the 
entry of 1660, with regard to the refcinding the 
admiffions of Boteler and the others,' the words 
[87]- ^ contra jura^ confuetudineSy £f? frivUe^id^ mean, 
that they were admitted contrary to a fpecific 
cuftom of paying a fine. If that had been meant, 
the cuftom would have been fpecially ftated, and 
not in general expreflions, which arc evidently 
mere words of courfe. It is pretty clear, wheti 
we confider who thofe perfons were, and compare 
the fituation of things at the different asras of 
1 654 and 1 660, that they were turned out, becaufe 
their party was no longer uppermoft, and that the 
** viSy^ ^^frausy* and ^^ Jurreptitiey only mean to 
convey a declaration that the corporation had ad- 
mitted them through influence awi compulfion. 

Illd iPoint.] The counfel for th6 petitioners 
next contended. That the votes of thofe who had 
"been objeded to as non-refident and as honorary 
burgefles gr freemen, were alfo void as being occd^ 
JionaL 

i^ They had all been rtiade above a year before 
the eledion, fo that none of them were affefted 
by the Durham aft.) 

They faid, 

[88] (i) Occafionality is fatal to all votes, by tlie 

* I" ' 

(j) Vid$ fupray Cafes of of HcUcftOD, voL if. 
DowdtOBj Briilolj vol. i« and 

common 
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common law of Parliament. Before the (latute 
of the 3d of George the Third, cap. 15, there 
was no limitation in point of time, with regard to 
occafional freemen, but if a man acquired his free- 
dom merely for the purpofe of voting at an eleftion, 
although more than a year before that elecflion, his 
vote, on that occafion, was fraudulent and void. 
Now when a ftatute is made declaratory of the 
common law, and only fuperadds new penalties to 
the infringement of that law, within a certain 
time, or under fpecial circumftances, fuch ftatute 
is only cumulative, and does not take away the . 
common la<v, or alter it, farther than by enforcing 
it for the limited time or under the particular cir- 
cumftances when the ftatutory penalties are made 
to attach. Therefore, though the ftatute of 
George the Third enafts, that a freeman, who has ' 
not been admitted twelve kalendar months before 
the eledion, (hall not prefume to vote, under a 
certain penalty, unlefs he have aji antecedent title [89] 
by birth, marriage, or fervitude, and that if he 
prefume fo to do his. vote fliali be void, the com- 
mon law difqualification ftill remains as to occa* 
fional freemen of longer ftanding than a year. 
The difference is this : within the year, the ftatute 
prefumes the occafi'onality, and makes it unneceflary 
to prove it, whereas, beyond the year, it lie3 upon 
the perfon who makes the objeftion of occafionality 
to prove it, according to the general mai^im, th^t 
^ud is not to be prefumed. 

The counfel for the fitting members admitted, 

o 4 that 
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that the perfons whofe votes were objefted to, had 
been made free of the town of Bedford for the pur* 
pofe of voting ^t the cle<^ion for that place« But 
they contended. 

That to conftitnte a difqualification by occa- 
fionality, the freemen muft have been admitted ta 
ferve the purpofe of fome particular ca.ndidate, or 
candidates, which was the cafe at Durham on the 
Qccafion which gave rife to the ait of the 3d of 
[9^] the prefent King ; that there was no fuch purpofe 
in view when thofe freemen were made, (moft of 
them in X769) the prefent fitting members not 
having been then thought of by any body for can- 
didates jf and> befiides, they did not aflent to the 
pofition of the CQunfel for the petitioners^ but on 
the contrary were dear that, though at common 
law there was no limited time to which the occa* 
fionality of freemen wais^ reftrained, yet, by the 
itatute, the legiilature had drawn the line beyond 
which, fince the time when that ftatute pafled, 
this objeftion cannot be made« 

In reply^ the counfel for the petitioners, befide^ 
cnfecciqg their £(?rmer aiguments, obierved. 



Hiat the n^aning of occafionality cannot be 
confined to the intention of ierving particular can* 
didates, for that the freemen who are made at any 
time lefs than twelve months before the ele&ion» 
are, by the ftatute, denominated occafional ; andjt 
yetj, in many inftances, it is not known who the 
candidates will be tiU very near the time of the 
z ele^ion. 
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eleftion, efpecially in the cafe of a Tacancy occa« 
fioned by any unforefeen event. 

The counfel being direded to withdraw^ the [91! 
Committee deliberated for a confiderable tin^e, and 
^'^■givlien tiiey were again called in, the Chaiiman (aid 
^he was direfted to inform them, 

*• That the Committee were of opinion, that 
•' the words, ** being koufe holders of Bedf(nrdy^ con- 
" tained in the refblution of the Houfe of Com* 
^* mons of 12 April, 1690, do hot refer to the 
** burgejfes and freemen^ but to the inhabitams only/* 

The Chairman likewife faid, (though not in the 
formal words of a refolutifti,) 

♦* That the Committee were clear in their 
*^ opinion, that the objedtion of occaiionality did 
*^ not lie againfl freemen made above a year before 
<* the eleftion," 

They delivered no opinion concerning the right 
of the corporation to make honorary burgefles and 
freemen ; but» as that objedion, if the Committee 
had thought it valid, would have annulled the 
vote3 of all thofe who were objected to as oecafional 
and as noH*refideni% and as their votes were, after 
this preliminary decifion, confidered by the counfel [92] 
on both fides, in their fubfequent arguments, as 
cflabliihed, and were admitted to be neceflary in 
order to give Sir William Wake a majority (i) on 
the poll, it follows neceflarily, that^he Committee 

(i) See the Ikterminattoa ia hit favoor, affira. 

were 
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were of opinion, that fuch honorary burgeffes and 
freemen are legal members of this borough. 

(^ The fecmipg want of pfecifion in the deter- 
mination of the Committee on thofe three diftin6t 
heads, muft have arifen in fome meafure from th^ 
counfel for the petitioners having gone from the 
qucftion of non-refidency upon the other two, 
liefore the Committee had decided the firft.) 

The counfel for the petitioners having failed in 
the firft part of their cafe, proceeded to another 
queftion, which was, 

IVth Point.] Whether perfons having received 
of a charity called Harpur*s charity, within a year 
(B) before the eleftion, were entitled to vote, or 
whether fuch perfons are difqualified under the 
words, " receiving almsy' in the laft determina- 
tion, 
[93] A great number of perfons in that predicament 
had tendered their votes for Mr.' Whitbread and 
Mr. Howard, and were rejefted by the returning 
officers. , 

The evidence produced on this fubjeft was as 
follows : 

By letters patent, bearing date the 15th of 
Auguft, 1 55:^9 King Edward the Sixth gave licence 
to the mayor, bailiffs, burgeffes, aixd commonalty 
of the town of Bedford, to. ered a free-fchool, 
having a mafter and an ulher, to be nominated by 
the mafters and wardens of New College, Oxford, 
and gave them libeirty to acquire lands, &c. to the 

clear 
3 
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cJear yearly value oi forty pounds ;.to hold to themi 
<he mayor, bailiffs, &c. for the fuftentation of the 
laid mafter and uflicr, for the marriage of poor 
maids of the faid town, for poor children there tq 
be nourilhed and informed, and alfo, " *The Sur^ 
" plttfage coming or remaining of the premifes to dif 
•* tribute in alms to the poor of the faid tovmfor the 
" time being.** 

Sir William Harpur, in confequence of thofe [94] 
letters patent, did, in 1566, grant certain lands 
and houfes in Bedford, and alfo thirteen acres and 
one rood 6i meadow, in the parifti of Saint Andrew, 
Holb<Jrn, in the county of Middlefex, to the faid 
mayor, &c. for the fuftentation of the faid mafter 
and uflier, for the iharriage of poor maids of the 
faid town, and for poor children there to be nou- 
rilhed and informed, " according to the form of the 
*• faid letters patent'' 

Thcfe thirteen acres and a rood, were, foon 
after, reduced by encroachments to twelve acres, 
one rood, and thirteen poles. 

About the year 1668, the corporation let them 
for a term of forty-one years, at the annual rent 
of ninety-nine pounds. The expiration of that 
leafe would have fallen of courfe in the year 1709, 

In 1684, a reverfionary leafe was granted for 
the further term, of fifty-one years, to commence 
at the expiration of the former, and at the yearly 
rent of one himdred and fifty pounds. 

Under thofe and other derivative leafes, the &!• [9 ^1 
lowing ftrcets, &c, Bedford-ftreet, Bedford-Row, 

Bedford- 



95 C A S E XV. 

Bedford-Court, Princc's-Street, Theobald's-Rowj 
North-Street, Eaft-Street, Lamb's-conduit-Street, 
Queen-Street, Eagle-Street, and other ftreets and 
courts, in the parifties of St. Andrew, Holborn, 
and of St. George, Queen Square, were ereded. 

By this means, the eftate was, at the expiration 
of the term of fifty-one years, which happened vx 
1 76 1, encreafed to a great value ; and it became 
expedient to have an aft of Parliament paffed, to 
regulate the management, and appropriation of 
the revenues. 

Accordingly, in the year 176-, an aft pailed 
for that purpofe, which, (after regulating the 
amount of the falaries of the mafler and ulher, the 
fums to be given for portioning poor maids, and a 
fum to be applied yearly for apprenticing poor 
children, befidcs other neceffary cxpences) ; enafts, 
** That the furp/ufage of the rents and profits (hall 
•• be diftributed in alms to the poor of the faicj 
[96] ♦* town, for the relief and fupport of poor decayed 
" houfekeepers, and other proper objefts.'* 

In the original bill, there was the following pro* 
vifo : *^ That no freemen or inhabitants of the iaid 
** town of Bedford, receiving benefit firom the faid 
** charity eftate, in any manner whatever, (hall 
** thereby be difqualified from voting for members 
** of Parliament for the faid town of Bedford." 

This daufe was at the third reading, (on an 
amendment for that purpofe being moved) left out 
of the aft. 
By the aft> a certain number of truftees are 

added 



BEDFORD. 5f6 

added to thofe who were fo by the original found*- 
tion^ as members of the corporation. 

Such being the nature of this charity, it was 
proved, by a great number of witneiies (feveral 
of whom had been truftces of the charity, and over- 
feers of the poor, and fome, stents at eleftions) ; 
That this charity has been diftributed to many per- 
ions who paid to church and poor; That about 
three-fourths of thofe who had received it at the [97] 
\^ diilribution^ paid the parifh taxes, fome of 
tnem to the amount of nine (hillings ; That it has 
always been given to middling fort of people, 
without folicitation on their part ; That it has 
always been confidered, in Bedford, as a fort of 
donation^ and diftinguifhed from parifti pay, the 
charity being called Hall-moneyy (becaufe it is dif- 
tributed at the common-hall) and the parifli pay 
colleSlion. One Negufs, (a perfon of fifty years of 
age) fwore particularly to a man who rents eightjpo 
pounds a year, and yet received the charity ; and 
to another who received it, although he paid nine 
fliillings a year to the parifti of which he (Negufs) 
is overfeer. The fame witnefs fwore, that his own 
father died nineteen years ago, aged feventy, and 
that he had heard him fay, that he had received 
the charity conftantly from . the firft year of his 
marriage, and that he had voted at Sambroke'$ 
election, in 17 30, and at other eleftions, and that 
no objeAion was ever made to his vote. 

AU the witneffes faid. That, till the laft eledion, [98] 
they had never heard the right of Harpur's charity 

men 
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men to vote called in queftion ; That it was always 
underftood they had a right ; That many, to their 
]|powledge, had voted at every contcfted eleAion 
which they recollefted. (The names of feveral 
Were fpecified.) That the votes of perfons receiv- 
ing parifti pay had always been rejefted, and that, 
to know whether any perfon had received it, re- 
courfe was . always had to the parifh books ; but 
i . that, when this objeftion of Harpur's charity was 
ftarted at the lafl' ele&ion, it aftonifhed evem 
bpdy^ 

• The counfel for tite fitting members faid, they 
could not call any witnefles to contradifl; or dif- 
prove thofe fefts. 

C o tj NSE t for the Petitioners. 

.7t is clear, from the nature of the charity, and 
fililKi the words of the refolution, as interpreted by 
the ufage which has been proved, and not contra- 
difted, that the charity in queftion does not dif- 
qualify. 
[99] That charities of this fort do not neceffarily dif- 
qilalify, by the common law of parliament, is proved 
by the cafe of Coventry. 

24th February, 170!, It was refolved, " That 

" the freemen of Coventry receiving alms, or cha- 

^ rity, have no right to vote in the cledlion of ci- 

" tizens, to ferve in Parliament for the city of 

: . *' Coventry, (i).*' 

■ » 

(i) Journ. vol. xiii. p, 763. coT. i. 

Yet, 
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Vet, though the very word ** charitf* is ufed in 
that difqualifying refolution, the houfc afterwards 
determined, on the ift and 3d of March, lyo^* 
•* That Sir Thomas White's gift (i), and Thomas 
" Wheatley's gift (2), do not difqualify-*^ Both 
which charities are exaftly analogous to that now 
under the confideration of the Committee. 

In general, where, by the ufage of the place, per- 
fons receiving relief from the revenues of particular 
cjiarities are difqualified, thehoufe, in determining 
the right of eleftion in that place, has inferted the 
word " charity in the difqualifying part of the re»- [lOo] 
folution. The cafe of Taunton is particularly 
ftrong to (hew that the word ** alms'^ alone does 
not, in the language of Parliament, comprehend 
particular charities (3). 

There are, to be fure, cafes to be found in the 
Journals, where it has been determine'd that chari- 
ties founded by private perfons difqualify, although 
the word " alms^' only has been ufed in the refo- 
lution declaring the right of elcdtion ; but there 
are none, where it has been fo holden, when the 
ufage had been (as in the prcfent cafe) proved to be , ' 
in favour of the votes of men receiving fuch chari- 
ties. 

That, in the prefent cafe, in the determination 
of 1690, the houfe, by the word " alms^'* meant 



(1) Journ. vol. xri. p. 129. col. i. 
tol. 2^ (3) Supra, vohu 

(a) Jouni. fame vol* p. 135. 
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only parifti relief, will appear from an attentive it* 
amination of the evidence dn which the determi- 
nation was formed; The evidence then produced 
was, a declaration of the common-council, bearing 
[lox] date the 19th of December, 1687, " That every 
** inhabitant, not taking eolleHion^ nor being Tq- 
** joumer, hath a vote (i)." — Now " colleRiori^ has 
been proved to be the term by which parifli pay 
is fpecially diftinguifhed to this day in Bedford (2 « 
It is a term familiar to the legiflature in that fenfe^ 
as appears by a great variety of ftatutes, ay Hen. 
VIII. cap, 23. I Edw. VI. cap. 3* 5 and 6Edvv. 
VL cap, 2. 5 Eliz, cap. 3.17 Geo. II. cap, 3. § i. 
Indeed, one of the firft ftatutory modes of relieving 
the poor, before the adt of the 43d of Elizabeth, 
was literally by colkEtion made on Sundays in the 
parifh church {3). 

The reafons why many think that alms or parijk 
eolleSion difqualify by the common law, and that 
the refolutions of the houfe where they are men- 
tioned, are only declaratory of that law, do not ap- 
ply to the charity ^Ti queftion. Thofe reafons arc;^ 
J. ^ that men who are obliged to truft to the parilh for 
*^ •' their fuftenance, would not be able to contribute 
to the wages of their members, and that fuch in- 
digent perfons can have no independent will of 
their own, and cannot give a free fufFrage* The 
major part of thofe who received Harpur*scharityt 

(1) Joum. vol. xri. p, 376 (3) »7 Hen. VIIL cap. «J, 
col. I. I Edw. Vlf cap. 3. 

{%) Smfrop p. 97; 



Bedford. to* 

have been proved to be in circumftances fufficient^ 
ly eafy to contribute to the maintenance of others, 
and to pay both to church and poor (i). 

Counsel /or the Sitting Members. 

** Alms*^ is certainly a generic word, compre- 
hending every fpccies of pecuniary relief bellowed 
on the poor for their fuftenance, and when " €ha^ 
ritf is ufed to fignify fuch relief, the twO words arc 
convertible and fynonimous. This appears by the 
very etymology of *• ^MV' which is taken from the 
French word " aumAneSy' anciently written " almof- 
nesy^ and that from the Greek word " EXrt/AOfln;vi»/' 
which is thus defined by the grammarians, " OmHe r jq^I 
" benejicium quo calamitofos profequimur.^^ The word 
" alms'* is ufed to exprefs the part of Harpur^s 
charity which was to be diftributed to the poof, 
both in the letters patent of Edward the Sixth, and 
in the.ad of Parliament of the prefent King; and 
by feveral orders of the truftees foi* the diftribution 
of th^ moqey fince the ftatute, they themfelves call 
it " alms^' ' One of thofe orders of 3 1 ft Dec. 1 7 70^ 
is, " That 200I. the furplus of the Bedford chartty^ 
** be diftributdd in alms to the poor/' (»> This was 
read from the books of the charity.) 

If " colleSiion'' is the expreffion, which, by the 
cuftom of Bedford, is peculiarly appropriated to 
parijh relief in that place, the houfe in 1690, if they 

(1) Supra, f. $6, 97, 

Voi.IL H had 
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had meant that no other fort of charity difqualified 
there, would have made ufe of that word. We 
may therefore infer that, by choofing to employ 
another word, they meant a different, and more 
general, difqualification. 
[104] In the cafe of many boroughs, where the houfc 
had declared the right of eleftion to be in perfons 
not receiving almSy they have, on fubfequent occa- 
fions, decided that the receipt of chariiieSy like that 
now under confideration, are within the difqualifi- 
cation. 

28 January, 1694, Refolved, " That the right of 

" election of burgefles, to ferve in parliament for 
*' the borough of Aylifbury, in the county of 
" Bucks, is in all the houfeholders of the faid 
borough, not receiving alms (i)." 
7 February, 169-5., -Refolved, " iThat all perfons 
-receiving alms within the borough of Aylefbury, 
purfuant to the will of Mr. Bedford 5 or any 
other perfons receiving any other charity^ annual- 
** ly diftributed within the fame town ; are, in re- 
fpeiSt thereof, difabled to vote in the eleftion of 
" burgefles to ferve in parliament for the faid 
borough (2)." ^ 

[105I Mr. Bedford's charity in Aylefbury, is exaftly 
fimilar to Sir William Harpur's (C). It is ob- 
fervable, that, in this laft refolution, the houfc ufe 



CO Journ. vol. xi. p. 419* (2) Joum. vol. xiL p. 490. 
vd. 2. col 2. 
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alms'* and " charity'* as words importiog eXadly 
the fame thing. 

2 December, 1708, Refolved, ** That the fight 
of elefting burgcffes, to ferve in Parliament for 
the borough of Reading, in the county of Berks, 
is in the freemen, and inhabitants ; fuch freemen 
not receiving almSy and fuch inhabitants paying 
" fcotand lot(i);' . 

4 December, 1 708, " A motion being made, and 
the queftion being put, that fuch perfons, as 
have, within two years laft, received Kendrick's 
charity^ or any other annual charity^ diftributed in 
the borough of Reading, have a right to vote in 
eledlions of burgeffes, to ferve in parliament for the 
faid borough ': — It paffed in the negative (2).'* 
By the ftatute for regulating eledions in the 
city of London, perfons having received alms with- [106] 
in two years, are difabled from voting j and thofe 
who are acquainted with the praftice in the city^ 
know that thofe words of the ftatute have been 
conftantly underftood, and conftrued, to extend to 
all charities. 

If the Houfe has, on fome occafions, drawn a line 
between alms and charities^ by making a diftindtion 
where there is no difference, this is to be afcribed to 
motives which are too well known to have often 
influenced the- former judicature in deciding the 
rights of eleftion. But thofe cafes, (although the 



(i) Journ. voL xvi. p. 26. (2) Same vo], p. 27. col. 4. 
col. a. 
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decifions of them may be conclufive in the partlctl' 
lar places with regard to which they were made> in 
confequence of the ftatute of George the Second 
(i),) are not certainly of a fort to direft the judg- 
ment of committees in other cafes where their au- 
thority is not binding. 

In many inftances where the words " alms'*^ and 
" charity'^ are both ufed, we are to confider it as 
r J Q>^-| mere tautology, a thing not very uncommon in par- 
liamentary language. 

If " alms*' according to the fair meaning of the 
word, includes all charities ; if fuch an interpreta- 
tion of it is authorifed by the fober and reafonable 
decifions of the Houfe ; and if Harpur*s charity has 
been particularly fo denominated by the founder, 
(fince in his deed of gift he refers to the letters patent 
where alms is the only word ufed) by the legiflature, 
and by the truftees of the charity, we muft infer, 
firft, that all charities were meant in the determi- 
nation of 1690; and, fecondly, that this charity 
more particularly muft be conftrued to be with* 
in the meaning of that determination : but, if this 
is fo, the ufage of which evidence has been given, 
as it is pofterior to the determination, will be of no 
avail ; efpecially when it is confidered that, till the 
expiration of the fecond leafe in 1761, the furplus 
money muft have been fo fmall, and'fo few muft 
have partaken of it, that it could not be of much 
confequence at any eledion to objeft to their votes, 

(]) iGeo. lit cap. 24. 

It 
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It has appeared that^ in the bill for regulating 
this charity, a claufe was at firft inferted, declaring 
that the perfons receiving it, (hould not thereby be 
difqualified from voting, but that claufe was re- 
jefted (i). Is not this a decifion of the legifla- 
ture itfelf that they are difqualified ? 

The reafons which have been given for the dif- 
qualification occafioned by the receipt of parifh pay, 
are equally applicable to this charity ; for however 
improperly it may have been diftributed infomepar- 
ticulai* inftances, yet the true x)bjed:s of it, accord- 
ing to the fpirit both of the donation and the re- 
gulating ftatute, are perfons who are in the fame in- 
digent and dependent fituation with thofe relieved 
by theparifli. 

The counfel for the petitioners faid, in reply. 

That they had admitted that, in fome cafes, the 
houfe had decided that particular r^^n/iVj difquali- 
fied, after there had been determinations where in the 
difqualifying part, the word " alms^^ alone was ufed ; 
but that no fuch inftances could be found, where 
there was a conftant ufage in favour of the votes of [109] 
the perfons receiving the charities ; and that, as to 
the ufage in this cafe, having been proved as far as 
living memory or reputation goes, it was, accord- 
ing to the reafoning of the counfel for the fitting 
members in the former part of the cafe (2), to be 
prefumed to have been always fo. That the moft 
reafonable way of underflanding the cafes jufl 
mentioned was, to fuppofe that, although by the 

(j) Supra, ^.g6. (2) Supra^^. 
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firft general determination, alms and not charities 
were mentioned, yet the Houfe had afterwards, 
on evidence of the particular cujlom of the platCj 
decided that certain charities did difqualify, and 
not on the idea that they were comprehended un- 
der the word " alms** in the prior determination. 
That, before the 2d of George the Second, it was 
competent to the Houfe to make fuch fubfequent 
decifion extending the difqualification beyond that 
contained in the firft, without confidering the 
iecond as explanatory of the firft; and that the 
inftances which had been adduced happened before 
that ftatute took place, 
[iioj That the amendment of the aft of Parliament 
for regulating the charity had only left the law as 
it was before, and that the claufe was. thrown out 
Mcaufe it is an eftablilhed rule, in bills of that 

« 

fprt, not to fay any thing of general rights. That 
if the legiflature had meant to declare that Har- 
pur's charity difqualifies, they would have inferted 
a direft claufe for that purpofe. 

The arguments on this queftion being finiflied, 
the Committee deUberated for fome time among 
themfelves, after which, the counfel being called 
in, the Chairmian faid he was direfted to inform 
them, 

" That the Committee were of opinion, that 
perfons receiving Sir William Harpur's charity 
are not thereby difqualified, within the meaning 
•• of the determination of 12 April, 1690, from 

^ '' voting 
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^ voting for members of Parliament for Bcd- 
« ford *." 

Vth Point.] The counfcl for the petitioners 
then propofed to add 36 voters (inhabitants and 
.houfeholders) to the poll, who had been rejedted be- 
caufe they had come into the pariOies where they 
refide in Bedford with certificates from other pa- 
riihes. 

They faid, 

That a certificate does not put a man in the 
fituation of a pauper, being only an eventual in- 
demnity to the parifh where he comes to dwell, in 
cafe he (hould« at any future period during his 
refidence there, become an objeA of parifli-relief j 
that a perfofli therefore worth a hundred thoufand 
pounds may have a certificate ; and that it has no 
where been holden that a certificate is a general 
difqualification in all boroughs, although in fome, 
as Taunton (i), it is fo, by the peculiar ufage of 
the place ^fi. 

The 
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£* Th« fame declfiQn tcx)k 
place with refpefl to this cha- 
* rity» in a Committee on the 
cafe of Bedford in 1791.] 

(i) Vidt./upra, Cafe of 
Taunton, voL 1. p. 373. 

[f In the cafe of Leicetler, 8 
Feb. 1705-6. vol. 15. p. 136. 
col* 2. it W&8 refolved by the 



Committee, and agreed to by 
the Houfe (ib. p. 137. col. i.) 
**^ That perfons living in the 
** bwwgh sf Leicefier^ by c/r- 
'' tificate, not having gained a 
'* fettlement by renting lol. 
•* a year, or ferving in an an- 
** nual office^ are not entitled, 
** by paying fcot and lot, to 
'^ vote in th« eleflion of bur- 
•* geffes to ftrvc in Parlia- 
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The^ leading counfel for the fitting memfoeii 
admitted this, and, after Tome ftruggle by the 
otlter, it was agr^ed^ that the votes rejefted on this 
ground Ihould be added tQ the poll,'— And the 
counfel for the fitting members Alfo admitted^^ 
That, in confequenoe of the refoltition of the Com* 
mittee relating to Harpur's charity, the m^ority 
then ftood in favour of the petitioners j but they 
informed the . Committee, that they intended to 
objeft to many votes which had been received in 
favour of the petitioners. On this, the couniel for 
[112] the petitioners proceeded to endeavout to add 
other votes to the poll which had been rejefted by 
the returning officers, and then clofed their cafe^ 
by evidence tending to prove bribery on the fitting 
piembers. 

Then the counfel for the fitting members went 
through their evidence and arguments on feveral 
new heads of objeftion, 

The different points in this laft part of the cafe, 
and the evidence and arguments concerning them, 
were as follows : 

The counfel for the petitioners endeavoured tq 
fupport, and the counfel for the fitting members 
objefted to, the votes of. 



/* ment for the faid borough/' to confine the difqualificatio?| 

Jt fhonld feeni^ by the words of to the lex loci in that cafe, and 

the refolution^ that the Com- yet there is no evidence of 

fni^tee> and the Houfe, meant ufageilated.] 
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Vlth Pdnt.] I. Pcrfons having received of a 
Clarity called Hazves's charity. 

Vllth Point.] 2* Perfons having received of a 
charity called fVelbortCs charity. 

VlUth Point.] 3, The mafter and brethicB of 
^n hofpital called St. JokrCs hofpital^ 

IXth Point.] 4. Freemen who had recdved pa« 
lifli relief within a year before the ele($ion* 

Xth Point.] 5. Freemen, who had an inchoati [113] 
right to their freedom, but were admitted in a par« 
ticular manner different from the cuftomary mode 
of admiffion for fuch freemen, and within a yea^ 
before the ele&ion, 

(t^ There were fix of this deicription who had 
tendered their votes, and had been rejeded.) 

The i^iture of Hawes's chaqty appeared to be 
this. Certain lands were left by one Hawes for 
the ufe of the poor of the pariflies of St. Mary and 
St. Paul in Bedford ; of the yearly profits of thif 
land two thirds are to be diftributed yearly in bread 
to the poor of the parish of St. Paul, and one third 
to thofe of the pari(h of St. Mary, 

Welborn's charity was founded in the year 
1716, when one Robert Welborn left a clofe, now 
of the value of 4/. 10 s. per annuMy to the minifters 
and Qverfeirs of the poor of St. John's pari(h in 
Bedford, to be diftributed to the poor on New*;. 
year's day« It appeared that the pradice is to 
diliribute it in fums of three or four (billings to 
fach perfon. 

St. 
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. St John*s hofpital was founded in the year 980, 
by one Robert de Parys, for fix poor men to pray 
for his foul and the fouls of feveral of his relations^ 
and to attend divine fervice. It was a fort oi 
chantry, and is now in every refped a corporation. 
The reftor of the parifti where it lies is mailer, there 
is a common feal, and the brethren, as they are 
called, are parties tp all leafes made of their land. 
Since the year 1 606, in confequence of an ord^r of 
the King and Council, made upon a petition for 
that purpofe, they receive each nine pence a week 
. from the revenues of their land. 

It was proved that ufage and reputation were in 
favour of the votes of thofe three claffes, and that 
they are often rated to the poor;— that the bread 
of Hajves's charity is moftly received by wives and 
children. 

As to the freemen rcjedted becaufe admitted 
within the year, although they had antecedent 
titles, it was proved, that the cuftom of Bedford is 
to admit {retrntn^ having previous titles at the court- 
leet; that honorary freemen, on the contrary, are 
[115] often admitted at a common-council; that when 
men with antecedent titles are admitted at a comr 
mon-council, as fuch admiifion is not demandable 
. of right, but is matter of favour in the corporation, 
tod on fuch occafions there is often no er^quiry or 
proof made of a previous title, even if the perfons 
admitted h^vie it, they are underftood to wave the 
benefit of that title, and .are confidered merely as 
honorary freemen. 

It 
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^ It was contended on the part of the peUiioners, 

That, as to Hawes's and WeIborn*s charities, 
there could be no diftindtion made between them 
and Harpur's charity ; that they are alike derived 
out of land, and appropriated to fimilar ufes ; that 
it would be a fraud and furprlze on the perfons who 
received them on the fuppofition that they would 
not thereby lofe their votes, having never heard 
that thofe charities would difqualify, to declare 
^kem now to be difqualified, and thus deprive them 
of their franchife by an ex pqfi/aflo decifion. That 
no reafonable perfon can fuppofe, that perfons prc- 
vioufly entitled to vote, would have accepted T^'Q 
either a fixpenny loaf,- or three or four Ihillings, if 
they had imagined that this would annul their 
votes. That, with regard to Hawes's charity, us it 
is generally given to women and children (i), it 
would be particularly unjuft that their aft in re- 
ceiving it, (hould deftroy the votes of their huf- 
bands or fathers who might not be privy to their 
having received it. That, as to the brethren of 
St, John's hofpital, they arc a corporation, and 
have 0. permanent intereft in what they receive from 
the profits of their land : That they are like fellows 
of colleges, and, like them, would be entitled to 
vote even at county ele£lions, as deriving an income 
fdr life out of lands : That, if one of them were 
turned out, he might have a mandamus to reieftate 
him : That what they receive, therefore, is of a 

(i) Supra^ p. 114. 

certain 
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certain and ftable nature, and does not fubjeft 
them to influence like the uncertain flud:uating 
hopes of parifh relief : That they may be compared 
to Chelfea and Greenwich pensioners ; and that the 
former were holden, in the cafe of Taunton, not to 
[117J be difqualified within the meaning either of the 
words " a/ms^* or ** charity ^'^ by what they receive 
from the hofpital (i). 

(8^ They feemed to give up the votes of the 
freemen who had been made within the year, as 
being within the meaning of the ftatute of George 
the Third.) 

As to the freemen who had received parifh 
relief within the year they n&w (2) argued. 

That thefe words of the laft determination, ** tiH 
** receiving almSj* could not be carried back to 
freemen fince the Committee had determined that 
the previous words " being houfeholderSy* do not 
apply to them ; and though alms, by the common 
law, difqualify men who acquire an accidental 
right to vote by inhabitancy^ none of the advantages 
of ^franchife purchafed by a man, or by his parents, 
fer money^ or by ferving an apprenticefliip, can be 
afterwards annihilated by a change of fituation and 
pecuniary circumftances. 
[118] On the head of bribery, fome evidence was 

(i)" Cafe of Taunton, yii/rtf, (hoold have faid, ^* ditermn$d 

vol. 1. p. 373. Nota. la the ^' iy tbi Committee.** 
report of that cafe, I have faid 
this point was «« fettUd,** I (2) Videfupra^ p. 75. 

given 
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given to (how that the corporation, when there was 
queftion of a certain gentleman's being a candidate* 
had required of him as a previous condition to his 
being fupported by them, that he Ihould depofit 
a confiderable fum of money. But this was ex- 
plained to have been intended merely as a fecurity 
for the payment of the neceffary expences of the 
eleiftion, and not as a corrupt coniideration or gift 
for their benefit ; and there was no proof that ever 
fuch a propofal had been made to the fitting mem* 
bers, or that any money had either been given or 
prolnifed by them. 

The counfel for the fitting members infilled. 
That they ftill were at liberty to contefl the 
right of men receiving any other charity, but Har- 
pur's : 

That they might, and did fuppofe, that the 
Committee had dtciditd fpecially upon that charity, 
on the ground of its great value, which rendered 
the receiving it an object even to perfons in eafy [119] 
circumflances. They then went over nearly the 
fame ground of argument which they had formerly 
taken. They faid, that Welborn's charity is diflri- 
buted by the overfeers of the poor ; That it ftands 
in the place of parifti pay to thofe who receive it ; 
That almsy as the counfel for the petitioners had 
contended in the beginning of the caufe, is a . 
general common law difqualification if received 
within the year (i), and therefore afFefts perfons 

(1) %ra, p. 75. 

claiming 
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claiming to vote as freemen, as well as inhabitants} 
That it does not annihilate any part of their fian^ 
cbife^ but only fufpcnds the exercife of their right 
of voting while they are in that dependent date, 
when the law intends them to be incapable of giv* 
ing a free fufFrage. 

There were fonie other votes objefted to on 
both fides, as given by perfons who were not 
houfeholders, who lived in parith houfes^ &c. and 
fome of them were given up. l^ It will be ob- 
ferved, that with regard to thefe, the faft, not the 
law, was difputed. 
[120] After the counfel on both fides had finiflied, 
which they did on Tuefday, the 21ft of March, 
the Committee defired that ftates of the poll, and 
of the numbers of votes objedled to on each of the 
different heads, Ihould be agreed on, and delivered 
in, by the agents on each fide. 

From thofe ftates it appeared, 

1. That the original poll, including the honorary 
Bon-refident burgeffes and freemen, whofe votes 
had been declared by the Committee to be legal, 
was. 

For Sir William Wake - - 527 

For Mr. Sparrow - - - - 517 

For Mr. Whit bread - - - 429 

For Mr. Howard - - - 402 

ft. That, including all the votes which the 

counfel 
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counfcl for the petitioners had endeavoured to e(bir 
bJiCh, the numbets would have been. 

For Whitbread - - - - 6ii 

For Howard ----- 380 

For Wake . - - t- . 341 

For Sparrow ----- 330 

3. That after ftriking off thofe who received [1.21] 
Welborn's charity, the freemen receiving parifli 
relief, thofe who had been admitted to their free- 
dom within the year, and the particular votes ob- 
jefted to as given by inhabitants not houfeholders, 

&c. the numbers would have flood. 

For Whitbread ... - 568 

For Wake 541 

For Howard 537 

For Sparrow - - - - - 529 

4. That, if perfons who received Hawes's charity 
had alfo been ftruck off, the numbers would have 
flood. 

For Wake -----.. 327 

For Sparrow 519 

For Whitbread . . - - 467 

For Howard - - - . - 441 

5. Or that, if thofe votes had been left on the 
poll, and thofe of the freemen who had received 
parilh relief added, the numbers^ then would have 
been. 

For Whitbread ----574 fi^i} 

For Howard ----- 542 
For Wake - ^ - - - 54 c 
For Sparrow - -^ - ^ - 530 

As 
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As the difierent points in what remained of thi 
cafe, after the decifion concerning Harpur*s cha- 
rity^ were not argued and determined feparateljr, 
the Committee did not communicate their feveral 
refolutions on thofe points to theXotmfeU but they 
are contained in the minutes taken by the clerk, 
and delivered to the parties, from whence 1 have 
tranfcribed them, viz. 

1. The queftion being putj 

That the perfons who voted at the laft eledtion 
for Bedford having received Hawes's charity, were 
thereby difqualified ; 

It wasrefolved in the negative** 

2* The queftion being put. 

That the perfons who voted at the laft election 
for Bedford having received Welborn's charity, 
were thereby difqualified ; 

It was refolved in the affirmative f. 



[• This deci/ion was confirm- 
ed in the Coramittee on Mr. 
Payne's petition in 1792.] 

[t BuC> in the Sudbury cafe, 
reported by Mr. Pbilifp, and 
Afterwards, on very folemn ar- 
gument, in the Colchefter cafe, 
April 1 789, it was decided, that 
certain charities, entirely fimi- 
lar to Welborn*^ charity, do not 
difqualify. Thefe charities in 
Colchefter are called Dobhy^% 
charity. Lady Creffield'9 cha- 
rity, Jermiiih DanieWs dona- 
doh, C«r^s dsnation. Xa 

9 



March 1791* the Coiiimittee« 
in the cafe of Steyning^ deter- 
mmed^ that a charity called the 
Whiie-borft charity^ docs not 
difqaalify. In the Newcaftltf 
cafe, in 179a, & clonatioa of 
bread, fimilar to H^mJo*t*% cha* 
rity in Bedford, was held not to 
difqualify. In the cafe of Ciren* 
cefter, in 1792, (a Prafcr 653- 
4) perfons admitted imCD tfie 
parHh peft-^ottfe when infected 
with the fmall-pox» to prevent 
the infedion from fpreading# 
were held not to be difqaali^ 
fied.} 

3- Tbe 
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3. The queftion being put. 

That the mafter and brethren of St. John's hof- 
pital were difqualified from voting at the laft 
cledion for Bedford ; 

It was refolved in the negative. 

4. The queftion being put. 

That the word " alms'' in the refolution of 1690, 
refers to burgeffes and freemen, as well as to inha- 
bitants houfeholders of Bedford; 

It was refolved in the affirmative. 

5. The queftion being put, 

That the fix perfons who tendered their votes at 
the laft eleftion for Bedford, being admitted within 
the twelvemonth by the common council, had a 
right to vote ; 

It was refolved in the negative. 

The Committee likewife refolved. 

That they would not rejedt any perfon*s vote 
(not otherwife difqualified) for receiving alms, pro- 
vided he had not received the faid alms within the 
year (B)? 

On Thurfday, the 23d of March, the Committee, 
by their Chairman, informed the Houfe, that they 
had determined. 

That Sir William Wake, Bart, was duly eledted; [124"^ 
and. 

That Samuel Whitbread, Efq. the petitioner, 
was duly eledted, and ought to have been returned 

(i) Votes, p. 420, 421. 

:VQL. II. I 
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pAGE 77. (A.) On the 26th of April, Mr. Wbitbrcad 
^ prefent^d to the Houfc, a petition of divers inhabitants* 
houfeholders of Bedford, fetting forth; That the mayor, 
aldermen, and common-council had, at fcvcral times, afliimed 
a power of making an unlimited number of burgeffcs and 
freemen, ftrangers, and foreigners, who never ferved any 
corporate office, exercifed any trade, or contributed to any 
rate ot affeffment, within the town, for the fole purpofe of 
their voting at elections for members of Parliament ; That 
particularly in the month of September, 1769, they had 
made upwards of five hundred, and a confiderable number 
every year fince ; and that the like evil praSice, if conti- 
nued, would totally annihilate the ancient right of eleflion 
to the petitioners, the whole number of inhabitants, houfc- 
lioldcrs, who h^ve a right tp vote, being computed not to 
exceed five hundred and forty ; praying, therefore, that the 
Houfe would grapt fucb relief as might be expedient for the 
[126] prefent, and prevent the like praftices for the future. Votes, 

p. S73> 574. ^ . ^ 

This petition was. ordered to be referred to a Committee 

to enquire into, and ftate the matter of h& to the Houfc. 

^On the firft of May, Sir William Wake, now Mr. 
Whitbread's colleague, after complaining that the petition 
bad been prcfcntcd by a furprizeon him, and the non-rcfident 

■ ^ *^ . cl^ors 
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eleftors of Bedford, and that he had received no notice that Note 
fuch a thing was intended, moved that the order for referring (^) 
it to a Committee (hould be difcharged ; but the queftion ' 
being put on that motion^ it pafled in the negative. ( Votes^ 
p. 603, 604.) On the 17th of May, towever, (Votes, 
p, 699.) nothing having been done by the Houfe in conie- 
quence of a report which had been made by the Committee 
ibme time before, the confideration of the report was put oflF 
for two months, before which time the Houfe was prorogued 
for the fummer. - 

P. 92, 123. (B.) As a perfon who is at prefent in indi- Not» 
gent ctrcumftances may afterwards become affluent or inde- ^^ 
pendent, and vice verfa^ it cannot be fuppofed that the receipt 
of alms, or of any particular charity (in cafes where that dif« 
qualifies) fbould operate at an unlimited diftance of time> 
nor on the other hand, that, where the right of eIe£tion is in 
thofe who pay fcot and let, or to church and poor, fuch pay« 
ments fliould produce a qualification, though made at any 
remote period before the election. Some line muft be drawn 
in both inftances, and that line, by the eftabliflied cuftom of 
Parliament, feems to be oi>e year before the ele£Uon; un* fi^?] 
lefs in particular cafes, where, either by fpecial ufage, a 
determination of the Houfe (as in the ^afe of Reading,y</^r/r, 
p. 105), or an 2& of Parliament (as in London), the dif« 
qualification by alms is extended to two years. 

P. 105. (C). The counfel for the fitting members were Note 
going to ftate the nature of Mr, Bedford's charity, in C^) 
Aylefbury, frofn their briefs, but this was objeded to^ unlefs 
they would produce legal evidence of it. It is fiated in the 
Journals. 

** 7 Feb. 169}. The Committee reports. That it ap- 
^< peared that John Bedford, by his will, made the 1 2th 
^ July, 9 Hen. VIL allotted lands of about 120I. a year, 
'* for the repair of the highways about A ylelbury, and to be 
^ dealt in alms^ to blind people, crooked, fick, and poor 
^ people. That, in 39 £liz. there was an zQi of Parlia*^ 

I 2 «* mem 
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^ ment for fettling *this charity^ by which the (aid tnift is 
^ veiled in nine perfons, who are made a corporation, and 
^' empowered to ad in the dilpofition of the faid charity, 
^* according to the will of Mr. Bedford, and are to have 
*^ perpetual fucceffion, by the name of the Surveyors of the 
** highways of Aylefbury, in the county of Bucks. That 
^* this charity, accordingly, every St. Thomas's day, is 
*^ diftributed by the feoffees, to the poor of Ayleibiiry, by 
^< two (hillings, half a crown, or three, four, or five (fail- 
^< lings a-piece, or fuch fmall fums, and is commonly con-i 
*< tinued to the fame perfons for their lives, but that is di(^ 
<^ cretionary in the feoffees to change the perfons as they 
" think fit. And that, for this charity, every three years 
" they account to the bifliop of Lincoln (i).** 

Surely this entry in the Journals was evidence to be read 
to the Committee. 



(i) Journ. vol. xii. p. 487. col. u 
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The Committee was cbofen on Frldaj^ the 17th of March, 
and confifted of the following Gentlemen : 

Fred. Montagu^ Efq. Chairman^ - ^ f Higham Ferrers 



Philip Yorkc, Efq 

Richard Bcnyon, Efq. . • - . 

Thomas Powys, Efq. - - - - 

Right Hon. Tho. Townlbend^ * 

Robert Vyner^ Efq. - - - • 

George Byi^g, Efq. - - - - 

Thomas Whitmorc, Efq. - - - 

Charles Morgan, Efq. - . • - 

Sir Roger Moftyn, Bart« . ^ . 

Hans Sloane, Efq. . . - . • 

Charles Dundas, Efq. - - - - 

Nathaniel Ryder, Efq 
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James Grcnville, Efq. - - - - 
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Beaumont Hotham, Efq. * . - J LWigan 

Petitioners. 

Sir Walden Hanmer, Bart, on behalf of himfelf and Sir 
Patrick Blake, Bart, (abfent in the Ifland of St. 
Chriftopher's.) 

Certain Eledors for the Borough of Sudbury. 

Sitting Members : 
Thomas Fonnereau, Efq. Philip Champion Crefpigny, Efq* 
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Far the Petitioners^ 
Mr. Lee, Mr. Murphy. 

For the Sitting Members^ 
Mr. Cox, Mr. Wafon. 
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Of the BOROUGH of 

SUDBURY. 

I 

f 

ON Saturday, the i8th of March, the Com- 
mittee being met, the two petitions were 
read, containing, in fubftance, the fame allegations, 
namely ; That a great many legal voters, who ten- 
dered their voices for Hanmer and Blake, had been 
rejeded, althou^ they had been for many years in 
the poffeffion and exercife of their rights, to the 
knowledge of the mayor, and of Fonnereau one of 
the fitting members, in whofe favour, and at whofe 
requeft, many of them had frequently polled at 
former eleftions; That many, whofe claim flood 
in the fame predicament, had been admitted to 
vote for tlie fitting members j That others who 
were not legally qualified, had alfo been admitted ta 
vote for them ^ That the fair majority of legal votes 
was in favour of the petitioners ; But, that William 
Strut, the mayor and returning oifBcer, had aded ['3*] 
partially and corruptly before, and during the poll, 
and had declared the fitting members duly elefted, 

14 and 
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and had returned them; And that money was 
given by the fitting members, or their agents, by 
way of bribe or reward, to perfons who voted for 
them at the eleftion ( i ). 

The laft determination of the right of eleftion, 
being read, appeared to be as follows : 

6 December, 1703. Refolved, "That the right 
of eledtion' of burgeffes, to ferve in Parliament 
for the borough of Sudbury, in the county of 
Suffolk, is only in the fons of freemen, born 
*' after their fathers were made free, and in fuch as 
have ferved /even years apprenticelhips, or are 
made freemen by redemption (2).** 
Then the {landing order of I734- was read {3). 
. At the opening of the caufe, the counfel for the 
petitioners contended, that the refolution of the 
[133] 6th Dec. 1703, was merely explanatory of one of 
the 19th of January, 170^, in the following 
words : 

Refolved, " That the fons of freemen, bora 
** after their fathers were made free, and thofe that 
** have ferved apprenticefliips in the borough of 

* Sudbury, in the county of Suffolk, have a right 

* to vote in the election of members to ferve in 
** Parliament for the faid borough, without any 
•* admijjkny in form^ to their freedom, or taking the 
•* oath of freemen (4).*' 

(1.) Votes, 6 Dec. 1774, p. (3) Suprn^ vol. i. p. 99. 
31, 32. (4) JourDrfame vol. p. 119^ 

(2) Journ. vol. x'u'. p. 245. col. 2. p. 121. col. i. 
aol. I, 2. 

A great 
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A great number of perfons, who tendered their 
fuffr^es for Hanmer and Blake at the eleftion, 
were rejefted, becaufe they did not produce evi- 
dence of their adtnillions to their freedom, enrolled 
upon ftamps, in the books of the corporation. If 
the right of elcftion was to be taken to be as de- 
clared in the rcfolution of January, 1 704-, no for- 
mal admiiSon was neceffary ; that objeftion muft 
fell to the ground ; and it would only be requifite, 
in order to eftablifti the votes of thofc perfons, to [134] 
fliow that they came within the defcription of one 
or other of the two claffes mentioned in the refo- 
lution. 

' They faid that this would appear to be the cafe 
from the hiftory of the two refolutions, as it is 
contained in the Journals ; That the right of elec- 
tion for this borough was, during the laft century, 
in a very precarious uncertain ftate ; That fome- 
times the exclufive right was claimed and exer- 
cifed by the magiftrates, or governing part of the 
corporation, and, on other occafions, the freemen 
at large were admitted to vote ; That, in Ihort, 
every eleftion was a ftruggle, with various fuccefs, 
between the former, who were called the Benchy and 
the latter, called the Floor ; That, at the eledkion 
in 1702, one Benjamin Carter, the mayor and 
returning officer, declared, in confequence of an 
order he had obtained from the governing part of 
the corporation to oblige all perfons claiming votes 
to enroll themfelves, that no man fhould be fufFered 
to poll w-hofe name was not enrolled according to 

that 
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that order, and for want of fuch enrollment, re* 
jefted fcveral who had voted, at previous elections, 
for thirty years backwards (i) ; That it was on the 
cccafion of a petition of the unfuc<;efsful candidate, 
at that eleftion, that the firft of the two refolutions 
was made ; That the eleftion being declared to be 
void (2), on the ground of bribery, a new conteft 
enfued between the (ame parties, and was followed 
by a new petition of the former petitioner ; That 
in this fecond caufe, the only point was. Whether, 
according to the right of eledtion declared by the 
firft refolution, thofe who had ferved Jive years as 
attorneys' clerks, had a right to vote (3) ; and that 
the refolution of 6 Dec. 1703, being made to de- 
cide that point, muft, by the fair conftfuftion, be 
confidered, as merely an explanation of the former, 
as to the nnmber of years neceflary to fuch an ap- 
[136] prenticelhip as would beftow a right to vote, that 
having been left undefined in the firil. 

The counfel for the fitting members infifted. 
That the latter refolution was to be confidered 
as a complete independent determination ; That there 
IS no reference in it to the former, which in 
explanatory refolutions there always is ; And that, 
fo far from being merely a commentary on the 
former, it declares the right of voting in a clafs of 
perfons not at all mentioned there (4); But, that, 

(1) Joorn. vol. i. p. 119. (3) Jonrft. he. cH. p. 244* 
col. 2. col. 2. ' 

(2) Journ. loc, at. p. 121. (4) Fix. Freeman by re 
coL I. * dcmption. 
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if the refolutibn of 6 Dec. 1703, is independent of 
the other, it is the lafl determination within the 
meaning of the ftatute; That perfons, therefore, 
claiming to vote under that determination, muft 
prove themfelves to be completely freemen, which 
they cannot be without admifiion^ and that the 
only legal evidence of admillion is the enrollment 
thereof upon damps in the books of the corpora- 
tion. 

The counfel on each fide having argued this 
point, were dire&ed to withdraw; and after the 
Committee had deliberated fome time among 
themfelves, they were called in again, and informed [137] 
by the Chairman, that the Committee had re- 
folved (gentrallyy) 

That the counfel for the petitioners Ihould pro- 
duce evidence to (how by what right the rejected 
perfons claimed to vote. 

After this preUminary decifion, the whole cafe 
was gone into on the part of the petitioners. 

They endeavoured to fhow ; 

1. That honorary freemen, of whom a great 
number had polled for the fitting members, had 
no right to vote ; 

2. That the perfons who had been rejected be- 
caufe they did not produce the enrollment of their 
admiilion upon damps, had a right to vote ; 

.3. That the mayor's condudt had been fuch as 
merited the cenfure of the Committee, and the 
Houfe. 

{tJr They dated that they could prove a veiy 

public 
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public diftribution of money among the voters 
for the two fitting members after the eleftion, but 
as they did not fay they had any proof either of 
money being given, or promifes of money being 
[138] made by them previous tOy or duringy the eleftion, 
the Committee feemed to think this would not 
affeft their feats ; and no evidence was gone into 
on this head. 

The following fafts were all admitted or proved. 

1 . On the firft point. 

Sudbury is a borough by prefcription. It was 
incorporated by Queen Mary, and began to fend 
members to Parliament in the firfl: year of Queen 
Elizabeth. From that time, the returns are with* 
out interruption. 

The corporation confifts of a mayor, fix alder- 
men, twenty-four capital burgcffes, and an Inde- 
finite, number of freemen. 

Till the year 1772, there are not above five or 
fix inftances to be found in the books of the cor- 
poration, of perfons admitted to their freedom 
without a title acquired either by birth, fervitude, 
or redemption. Thofe inflances arc of men who 
were candidates to reprefent, or members for, the 
borough, and were admitted out of compliment ; 
[139] but who cannot be (hown ever to have exercifcd 
any fi*anchife as members of the corporation. 
Tney are all within the laft hundred years. 
' In 1772, the governing part of the corpora- 
tion, the majority being in the interefl of Mr, 
Fonnereau, made an entry tn their books (27 Feb.) 
*^ importing. 
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importing, that they have power to admit men 
claiming by any of the above titles, and alfo gra-* 
tuitoufly, or by favour ^ without any previous title, 
or confideration in money. Accordingly, the next 
day {28 Feb.) 1 70 were admitted at once, of whom 
130 had no right either by birth, fervitude, or re- 
demption. Before that period, this power of 
making honorary freemen had never been exercifed 
in the borough (except, as has been faid, out of 
compliment to candidates or members) nor was it 
underftood to exift. 

2. On the fecond point. 

The conftant ufage has been to permit pcrfons 
having a title by birth to exercife all the rights of 
freemen, without any enrollment upon JlampSy and 
even without an entry of their admiflSon in the 
books of the corporation. Thofe rights are, chiefly, [140] 
the right oi turning on their cattle on a common be- 
longing to the corporation, the right of carrying on 
different trades in the borough, and the right of 
voting for members of parliament. 

None but freemen have the right of turning on 
(as they call it), and, when the time for turning on 
comes, the mayor, town-clerk, and fome others of 
the corporation, attend at the common-gate in a 
fort of court, and the freemen with their cattle, pafs 
in review before them. Books are kept of the pro- 
ceedings at thofe courts, in which there are many 
entries like the following, 

II May, 1772, Ordered, " That the cattle be* 
** longing to i]\t freemen of this borough be put on 

" the 
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'* the common of this borough." (on a day (pe-» 
cified in the order.) 

If any doubt arifes about the freedom of any 
one, it is enquired into, and, until it is proved that 
he is entitled by birth, fervitude, or redemption, 
he is not permitted to turn on. 
1^4^] Many freemen have not tht x\^t oi turning on^ 
but none but freemen can have that right. The 
price of freedom, by itlelf, when acquired by pur- 
chafe, is Icfs than the price of freedom and com- 
mon united. 

7 May 1730, Ordered, " Thztyif A. B.canjhoiv 
" that he has the freedom of the town^ he fhall have 
" the freedom of the common for fix guineas.** 

The prices of the right of common are paid to 
the treafurer, and the furplus of the money, after 
defraying the neceflary expences, is difpofed of at 
the moot-hall, on a day fixed by the mayor, tofrec-^ 
men not having cattle to turn on, and freemen* s widows. 
It is called cummunage -money ^ and generally amounts 
to about 2j. or zs. 6d. a head. 

Reputation that the father, (at the time the fon 
was born), was free of the borough, has always 
' been confidered as fufficient evidence of the perfon 
himfelf being a freeman. When a man was formally 
admitted, the cuftom has been to give him a flip of 
1 142] parchment, figned by the mayor, or 'town-clerk. 
This is called the docket of his freedom. But 
there are hardly any inftances of its being damped- 
There are feveral entries in the books, by which it 
appears, that men have been admitted to their 

freedom 
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freedom on its being proved that their &thers were 
free at the time of their birth, by the oaths of their 
neighbours, or when their names were found on 
the communage-books, or in old polls, without 
any enquiry being made whether there was any 
enrollment upon ftamps of their admiffion. 

At the laft eleftion, 388 were rejected. The 
names of a great many of thofe appear on the 
communage-books as exercifing the right of com- 
mon for above thirty years. By the parole tefti- 
mony of one Griggs, a man of forty-nine years of 
age, who has been refident all his life at Sudbury, 
and by a comparifon of the refpcftive polls, it ap- 
pears, that of the 388, 26 voted in 1734; 83 in 
1747 ; 137 in May 1754; 187 in 1761 ; and 281 
in 1768, In 1734 Griggs lived with an uncle, 
who took an aftive part in the eleftion of that 
year. He himfelf was conftable in 1747, and aftcd [143] 
as check- clerk at the laft eleftion. He knows the 
major part of the rejefted voters perfonally, and 
never heard any objeftion to their exercifing every 
other franchife of freemen. 

In 1762, the mayor, aldermen, and capital bur- 
gefles were enrolled upon ftamps in the corporation 
books, but they never infifted, at that time, nor till 
fev^al years afterwards, that the other freemen 
ihauld be fo enrolled ; on the contrary, one Stocks 
dale Clarke, who had afted as town-clerk from 1 749 
to 1771, faid; that when he firft came into that of- 
fice, he had propofed to the corporation to have the 

freemen 
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freemen enrolled upon damps, but that they told 
him the determination of the Houfe of Commons 
had rendered that unneceffary; that he had con- 
fulted fome of the leading perfons in the town, who 
were not of the corporation, and they gave him 
the fame anfwer ; and that the officers of the ftamp- 
office having threatened him with a profecution if 
he did not take care to have the admiffions of the 
[H4]. freemen enrolled on ftamps, he had fent them word, 
that the corporation did not think there was 
any occafion for it. This was alfo proved by Tho- 
mas London, an infpeftor in the ftamp-office, who 
had formerly lived twenty-one years at Sudbury, 
had been mayor, and faid he did not recolledt an 
inftance of the formal admiflion of a perfon born 
the fon of a freeman, but many of perfons becom- 
ing free by fervitude or purchafe. 

In 1768 there was aconteft between three of the 
prefent candidates, — the two petitioners and Mr. 
Fonnereau. The numbers on that oceafion, flood 
— For Blake 618; Hanmer 526; Fonnereau 254. 
Although, as has been juft mentioned (i), aSiof 
the perfons now rejefted polled at that time ; and 
Mr. Fonnereau petitioned; yet neither at the elec- 
tion, nor in his petition, was there any objection 
made to their votes, many of which were given for 
him. The chief ground of his petition was bribery. 
His counfel, indeed, called a witnefs to prove that 
feyeral of Blake and Hanmer's voters were not legal 

(i) Sufra, p. 142* 

freemen,' 
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freemen, as not having been admitted upon (lamps } 
but the Houfe would not permit this evidence to 
be^gone into> becaufe foreign to the allegations of 
the petition (i). 

After that eledtion, the governing part of the 
corporation determined to infift that all freemen 
(hould be enrolled upon flamps; and in 177I9 
they fixed the 29 th . of October for receiving the 
claims of thofe who defired to be enrolled. On that 
day, the court being met for that purpofe about 
nine o'clock in the morning, feveral hundreds of 
people aflfembled. The firft perfon who demande^l. 
to be enrolled, claiming on the ground of being 
thefon of a freeman born after his father was made 
free, the town-clerk was ordered to fcarch the books 
to fee if the father was enrolled uponftamps prior to 
the birth of the fon, and no fuch enrollment being 
found, he was rejedled. The father was then dead, 
and had exercifed all the franchifes of a freeman 
during the whole of his life, which the claimant was 
prepared to prove. The refufal to enroll this man [^4^1 
produced a great; clamour, and the mayor diflblved 
the court ; but the croud detained him and the 
other magiftrates in the hall till nine at night, when 
a fort of compromife took place through the in- 
terpofition of Hanmer, the mayor confenting to 
enroll three that night, and to hold courts after- 
wards for the purpofe of enrolling others. A ppo- 
pofal was that day made to the claimants^ that a 

(1) JoQrm vol. jLxxii, p. 705. col. 1. 
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feleA committee of the magiftrates (hould be ap- 
pointed to enquire into their titles, and make a 
report thereof to the whole body ; but this was not 
accepted. Some of the perfons concerned in the 
detention of the mayor were profecuted by infor- 
mation, and, on their trial at the affixes, were con- 
vifted. Afterwards a feledl committee was ap- 
pointed for the above purpofe, the mayor and two 
capital burgeffes to be a quorum. All the mem- 
bers of that committee voted for the fitting mem 
bers at the laft eledtion. At feveral fubfequent 
courts holden for the purpofe of enrollment, many 
of thofe who had been rejefted on the 29th of Oc 
tober, 1771, put in their claim again, and were 
[^47] again rejefted on the fame ground, and after a fimi- 
lar enquiry, as before; particularly on the 28th of 
February, 1772. Of the number of 170 already 
ftated to have been admitted on that day ( i ), 40 
claimed by birth or fervltude : they were friends 
of Fonnereau, and voted for him and the other 
, fitting member at the laft eleftion ; and as to them^ 
no enquiry was made in court into their titles. Of 
the whole number of 170, many were not prefent 
They were propofed in lifts of thirty and forty, and 
•queftionsput and carried upon each entire lift, that 
they (hould be admitted and enrolled. Some of 
•the magiftrates were heard by the witneffes to fay, 
that they would enroll none but the friends of Fon- 
nereau. 

(!) SuprM^ p. 139. 
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Armandamus was brought agamft the coiporatioa 
by one Snee, to be admitted and enrolled as being 
the £bn of a freeman, born after his father was made 
free. The fame attorney (Mr. Fonn^eau's ^ent) 
conducted this cafe both for the plaintifFand de- [148] 
fendants. He prepared the briefs, and inftrufted 
the counfel, on both fides. On the trial, which 
came on before thel^ord Chief Juftice of the King's 
Bench at the fittings after Trinity term, 1 771, Snee 
only brought evidence to (hew that he ' was the 
grandfon of a freeman, and did not go into any proof 
that his father was free, which he might have 
proved ; a verdid: was necefTarily found for the 
corporation. This Snee was afterwards made ari 
komrary freeman, and voted at the laft eleAion for 
Fonnereauand Crefpigny. 

3. On the third point. 

Juft before the election, the mayor had a tbou- 
forid copies printed of an ex trad from the Dur- 
ham aft, 3 Geo. III. cap. 15. containing the claufe 
difqualifying freemen admitted to their freedom 
within the year, and mentioning the penalty of one 
hundred pounds inflided by the ftatute if they 
fliall prefume to vote, but omitting the exception in 
favour ofperfons who have an inchoate title. He had 
himfelf caufed thofe papers to be diftributed 
among the perfons claiming to be enrolled. Some 
of them, taking the alarm, came to afk his opinion [149! 
whether they might vote without incurring the 
penalty, and received for anfwer, that they certain- 
it a ly 
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ly would be liable to it if they prefumed to vote, 
and if not able to pay muft go to jail. Two per- 
fons particularly fwore,that it was this anfwer of his 
alone that prevented them from tendering their 
voices at the el^Aion. 

The poll, as the town-clerk took it, by the 
mayor's directions, reduces the number of voters 
in the borough to about 253. At every former 
cledlionfince 1703 near 700 polled ; Mr. Fonne- 
reau himfelf had polled from 5 to 600 on former 
occaiions. 

No evidence was produced, on the part of the 
fitting members, to contradift the above fafts; 
moft of them were, in a manner, admitted. Their 
counfel feemed only to aim at (hewing that, of the 
perfons exercifing the right of common, many re- 
ceived alms J and that the votes of men receiving 
alms have never been allowed in this borough. That 
laft fadt was acknowledged to be fo by fome of 
the witnelTes called on the part of the petitioners. 

[ 1 5^1 Cou Ns E L for the Petitioners. 

I ft Point.] That honorary freemen (that is, thofc 
who have not acquired a title to their freedom by 
birth, fervitude, or redemption,) cannot be legally 
made in Sudbuiy, according to the conftitu- 
tion of the borough, or, at any rate, that they have 
no right to vote in the eledtion of members of par- 
liament, appears both from the evidence which has 
been produced, and from the exprefs words of the 
laft detemiination. It bas been fliewn that the 

books 
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books do not furnifli a fingle inftance of a perfon 
admitted a freeman, by favour of the corporation, 
till Within the lad hundred years ; and the few ex* 
amples within that time are of men to whom a no- 
minal freedom was given as a mere unfubftantial 
compliment, and who, from their fituation in life, 
muft be prefumed never to have claimed or exer- 
cifed any of the rights of freemen. 

In all cafes, where it has been a queftion, whe- 
ther honorary freemen have, or have not, a right to 
vote, the houfe of commons has proceeded on the 
evidence ofufage. If by the cuftom of the place, 
it appeared that they always had voted, the houfe, [151] 
in determining the right of eleftion, has employed 
iuch general words as will comprehend them. If, on 
the contrary, the ufage was againft them, the de- 
termination has been fo exprefTed as only to extend 
to freemen entitled by birth, fervitude, or redemp- 
tion. 

In tiie cafe of Chefter, in 1 747, the counfel for 
the petitioners* infifted, «* That the right of eledioa 
•^ was only in fuch citizens of the faid city as are 
^ inhabitants within the faid city, or the liberties 
thereof, and admitted to their freedom within the 
city by birth or fervitude^ and not receiving alms 
or any public charity." The tounfel on the other 
fide denied that to be the right, and ftated it ge^ 
nerally to be " in the freemen of the faid city (i )/* ' 

y 

(i ) a Feb. 1 74} . Joura. vol. xxv. p. 498. col. i. 
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They propofed to prove, but it was admitted, that 
feveral honorary and non-refi dent freemen had voted 
at the eleftions of mayors and (herifFs, and had 
ferved thofe offices, and that honorary freemeil had 
exercifed trade? in the city (i). On this the 
Houfe, 

9 Feb. 174^, Refolved, ^^That the right of elec- 
tion of citizens to ferve in Parliament for the city 
of Chefter, is in the mayor, aldermen, and cdm- 
mbn-counci!, of the faid city, and in fuch of the 
freemen of the faid city, not receiving alms, as 

* ihall have been commorant within the faid city, 
' or the liberties thereof, for the fpace of one whole 

* year next before the eledion of citizens to ferv6 

* in Parliament for the faid city (2)." 

In this cafe, as there was no evidence that hb* 
horary freemen had exercifed the fame franchifes 
with thofe who acquired their freedom by . an an* 
tecedent title, or by purchafe, the determination 
made ufe of general words under which they are 
comprehended. But in that of Worcefter, which 
happened at the very fame time, as there was no 
fuch evidence in their favour, although the counfel 
for the fitting member contended that the right 
was general, ^^ in the freemen^ not receiving alms 
(3)," The determination was, 

II Febi 174^, Refolved, "That the right of 
** eledion of citizens to ferve in Parhament for the 



(1)9 Feb, Journ. vol. xxv. (3) Journ, vol. xxv, p, 509. 

504,505. . col. 2# 

(«,) Ibid. p. 505. col. ;. a. 
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" city of Worccfter, is in the citizens of the faid 
** city, not receiving alms, and admitted to their free- 
" dom^ by birth orfervitude^ or by redemption, in or- 
" dcr to trade within the faid city ( i )." 

Thefe words are clearly exclufive of honorary 
freemen, or men made free gratuitoufly and with- 
out a previous title ; but not more fo than the words 
of the refolution of the 6 th of December, 1 703, with 
regard to Sudbury (2). Indeed, as one of the par- 
ties, both in the cafe of Chefter, and in that of 
Worcefter, contended for freemen in general, the 
difference in the language of the two determina- 
tions fliows, that when the ^xpreffion ^^freemetC^ is 
ufed generally y without any qualification as to the 
mode of acquiring their freedom, there honorary [154] 
freemen are meant to be comprehended; and, on 
the other hand, where fuch quaUfication is fuper- 
added, they are meant to be excluded. This alone 
is a demonilration that, according to the meaning 
of the laft determination, honorary freemen cannot 
vote for members of parliament, at Sudbury. 

(liCS* This objeftion went to ninety-four perfons, 
who polled for each of the two fitting members.) 

lid Point.] If the refolution of the 6th of De- 
cember, 1 703, had been intended to alter, or repeal, 
that of the 19th of January preceding by which 
-admifiions in form were declared not to be necef- 

(1) Joum. vol. XXV. p. 510. col. i* (2) Sufra, p. 132. 
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fary, as it followed it fo recently, it would certainly 
have contained direfk words expreffive of fuch in- 
tended alteration. That the univcrfal and uniforcn 
fenfe of the borovigh has been, that it did not al- 
ter or repeal it, is evident from the conftant prac- 
tice which has been proved to have obtained ever 
fince. 

But the perfons who were refufed to be admitted 

l^SSj to their' freedom, and whofe votes were rejeded, 
becaufe they could not (how any admiffions of their 
fathers enrolled upon (lamps, are, indej>endent of 
the words of the firft refolution, within the words 
and the meaning of the fecond. According to 
thofe words, it is not nece(rary to prove any ^dmif- 
fion of their own, or to (how that they themfelvcs 
were made free. It is enough, that their fathers 
were, and they were ready to (how when they de- 
manded to be enrolled, at the courts holden on the 
^ 29th of Odober, 1771, ajid afterwards, that their 
fathers had, before the birth of the fons, and during 
the whole courfe of their lives, exercifed and en- 
joyed all the franchifes and privileges of freemen, as 
cummunage, trades within the borough, and the 
right of voting for members of Parliament ; furely 
this was proof enough, that they (th? fathers) had 
been made free. There is nothing cpncerning en- 
rollment upon (lamps neceflfarily implied in the ex- 
preflion, " made free ^ The mode of making free- 
men varies in different boroughs, and the conftant 
praftice in this borough has been not to require 

[1J56] ^ny formal enroljment. Muft we not infer, that 

the 
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the Houfe, in fpeaking of pcrfons madefree^ meant 
to refer to the eftablifhed cuftom of the place, 
however irregular that may now appear to have 
been. 

As fo much (Irefs is laid on the enrollment upon 
ftamps in the books of the corporation, as if thaj: 
were the only legal evidence of admiffions to free- 
dom, it will be neceffary to take a view of the pro- 
grefs and changes of the damp laws, as far as they 
affedt this queftion. 

The firft of thofe was the ftatute of the 5th of 
William and Mary, cap. 21. It was entitled, *' An 
** a& for granting to their Majefties feveral duties 
upon vellum, parchment, and paper, yir carrying 
m the war againji France y^ and itenaftcd, "That» 
for every fkin, or piece of vellum, or parchment, 
** and for every fheet, or piece of paper, upon 
which any admiffion into any corporation, or 
company, (hall be engroffed or written, the 
** fum of one Ihilling fhall be paid (i) and that [^57] 
fuch vellum, parchment, or paper, ftiall be 
damped (2)." This ftatute was to remain in force . 
four years, but the fame duties were continued by 
ftatute 8 and 9 of William III. cap 20. § 12. 

The ftatute of the 9 and 10 Will. III. cap. 25, 
added, to the former, a new duty of one (hilling 
on admiffions, which were therefore to pay two 
(hillings. Both by this ftatute and that of 5 Wil- 
liam and Mary, it was enafted. That fuch admit 

(i) Sea. 3. (2) Scft. 7. 
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fions (hould not be pleaded, or given in evidence 
in any court, nor be holden to be good, in law, or 
equity, till they were ftamped ; and if they had 
been written without a ftamp, the duty, and a 
penalty of five pounds, were to be paid, and after 
this the ftamp put upon them, before they could 
be pleaded, or given in evidence, or allowed to be 
good(i). By the aft of the 9th and loth Will. 
III. all inftruments ftamped under the former, 
1^5^] (5 William and Mary) were to be called in, and 
ftamped again with a fecond ftamp, and, by both, 
inftruments already written, and not ftamped at all, 
were to be brought to the office and ftamped. 

Thus the law ftood on this fubjeft, till th€ year 
1765, when the aft of the 5th of the prefent King 
made fuch alterations as will appear by ftating the 
words of that aft. 

5 Geo. III. cap. 46. § !• ** Whereas great frauds 
•* are committed in the feveral duties of one (hill- 
" ing refpeftively impofed (among other duties) 
** on admiffions into corporations and companies, 
by an aft of Parliament, made in the fifth and 
fixth years of the reign of their late Majefties, 
King William and Queen Mary, (iptituled an 
aft, &c.) and by another aft of Parliament, made 
in the ninth and tenth years of the reign of his 
faid late Majefty King William the Third,(in- 
tituled, &c.) owing to the faid duties being 



iS 
t€ 
iC 

€€ 



(2) 5 Will, and Mary, cap. 21. § ix. 9 and 10 Will. II. 
cap. ^-S- § 59. 
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'^ charged on the admiffions^ and not on the entries, 
*^ minutes, or memorandums, made of fuch admif- 

fions in the court books, rolls, or records, of fuch [ icg\ 
corporations or companies, — be it ena£ted — that 
from and after the 5th day of July, one thoufand 
(even hundred and fixty-five, the feveral duties 



[ <c 
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I *^ upon admiffions into corporations and compa* 

" nies, granted by the faid afts, Ihall ceafe and 
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" determine. 

** § 2. And that from and after (the fame date) 
" in lieu thereof, the duty hereinafter mentioned 
be charged, impofed, and paid, throughout the 
" kingdom of England, dominion of Wales, and 
town of Berwick upon Tweed; that is to 
fay: 

For and upon every fkin or piece of vellum, or 
parchment, and for every ftieet or piece of pa- 
per, upon which fhall be ingroffed, written, or 
printed, in the court-book, roll, or record, of any 
" corporation, or company, any entry, minute, or 
" memorandum, of any admiffion into any corpo- 
** ration or company, the fum of two fliillings. 

" And if any town-clerk, or other proper officer, 
" fhall negleft or refufe to make fuch entry, mi- [160} 
*^ nute, or memorandum, of fuch admiffion, upon 
" the proper duty, in the court-book, or on the 
*^ roll, or record of fuch corporation or company, 
" within one month after any perfon (hall be ad- 
" mitted into the fame, he fliall, for every fuch 
'' offence, forfeit the fum of ten pounds." 

The 
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The other provifions relating to ftamps in the 
former afts are re-cnafted by this ( i ), but it is to 
be obferved, that it does not, like the former, re- 
quire that former admijjions (hould be re-ftamped ; 
or that they (hould be entered in the books. 

The gteateft part of the rejefted voters were in 
the uncontroverted enjoyment of their freedom be- 
fore 1765. They were not, therefore, called upon 
to prove their freedom, by (lamped admiflions, in 
the books of the corporation, and the objeftion 
made to them by the returning officer at the poll 
{ills to the ground. As to them, the true evi- 
dence would be admiflions on (lips of parchment 
duly (lamped, but that evidence the corporation 
[i6i] took care (hould never be forth-coming, becaufe 
they held it unnece(rary under the refolutions of 
1702 and 1703, to give admiflions upon (lamps. 
Slips of parchment, importing that the bearer was 
a freeman of Sudbury, but not on (lamps, were the 
only indruments in ufe. In their books, however, 
relating to rights of common, they have kept an- 
nual lifts of the freemen, who put their cattle on the 
common, and alfo of thofe freemen who, not hav- 
ing cattle^ received their (hare of the cummunage- 
money. Thofe books need not be ftamped by 
any law whatever, and, therefore, may be read in 
evidence* To this no reafonable objedlion can be 
made,, nor to the parole teftimony which has been 
given before the Committee. It has never been 

(i) Sea. 42. 

determined. 
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determined, that, according to the ftamp laws, 
when no admiffions on ftamps are to be found, 
other, evidence fhall not be admitted to prove a 
man to be a freeman. 

The general rule of law requires that evidence 
(hall not be admitted of any thing of which better 
evidence might have been procured, and is not 
produced ; but, when what would have been better [i^a] 
evidence, if it could not have been procured, can- 
not be found, it is alfo a rule of law, that the next 
beft evidence (hall then be admitted. And this 
rule, being derived from the principles of common 
ienfe, is not peculiar to the laws of this country. 
It is a rule of the civil law, with which one of the 
fitting members muft, from his profeffion (i), be 
acquainted. On the part of the rejefted voters, 
the words of Cicero (no mean authority in that 
law) on behalf of a client whofe cafe was very fimi- 
lar to theirs, might have been ufed with great pro- * 
priety. The admiffion of Archias the poet, to the 
freedom of the city of Heraclea, being called in 
queftion, he was ready to prove it by the fame fort 
of evidence which the freemen of Sudbury offered 
to produce, but was told that this was not the beft 
evidence, and that he muft fhow the enrollment of 
his admiffion in the books of the city, although it 
was notorious that thofe books had been confumed 
by fire, and did not exift, on which Cicero, who [163] 
pleaded his caufe, obferved, " Hie tu tabulas Hera'- 

(i) Mr. Crefpignyis King's Prodon 

*' dknjium 
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^' clienjium deftderaSy quas, Italico hello j incenfo tabu- 
lark J interijfe fcimus omnes. Eft ridiculum^ ad ea^ 
qu^ habemuSj nihil dicere ; quarere qtiiC habere noH 
'^ pofumus.** 

If a man could, in no inftance, prove his freedom, 
but by (howing a ftamped admiffion in the corpo- 
ration books, it would be in a candidate's power, 
after having gained the good wilhes of the town- 
clerk, to engage him not to enter the admifSbnscrf" 
thofe who were not likely to befriend him, and at 
the moderate rifk of ten pounds he could infure 
hi'magainft any confequencesof his reftifal fo to do 
in any particular inftance. — Where the numbers 
lun near, a very few ten pounds would fecure a 
majority. 

But from the titles, and the whole tenour of the 
ftamp ads, it is obvious that they were meant but 
as revenue laws, and not intended to afFeft or ftop 
the ordinary courfe of legal evidence. This is fo 
much the cafe, that if you pay the penalty, and 
[164] produce a certificate thereof, the entry of admiffion 
itfelf may be given in evidence although not ftamp- 
ed, as appears from the cafe of the King againft 
Reeks, reported by Lord Raymond (i). 

By the fbtute of 17 Geo. 11. cap. 3. § i.itis 
. enadted, " That the churchwardens and overfecrs 

(i) 2 Lord Raym. p. 1446, line 9, from the bottom of the 
page. 

<' (hall 
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(hall caufe publick notice to be given in the 
church, of every rate for relief of the poor, allow- 
ed by the jufhices, the next Sunday after fuch 
allowance; and no rate (hall be reputed fufEcient 
to be coUefted, till after fuch notice given." Yet 
it has been determined that a perfon paying under 
a rate, which never was fo publiflied, fhall never- 
thelefs gain a fettlement (1) The principles of that 
determination will, by analog}^ apply to the pre- 
fent cafe, fmce it Ihews that, where particular fo- 
lemnities are enafted for particular purpofcs, as, 
with regard toftamps, for that of fecuring the pay- 
ment of a branch of the revenue, and, with regard [165] 
to the publication of rates, for that of general no- 
toriety, although the legiflaturc may have enforced 
the performance of fuch folemnities, by 4cpriving 
the perfon or perfons neglefting them of the ufe 
which might otherwife have been made of the 
thing on which they ought to have been employed, 
yet the want of thofe folemnities is not to annihi- 
late titles or rights acquired, and capable of proof, 
independent of them. On the whole, all the ope- 
ration of the ftamp laws is, that, if an inftrument 
or entry of admiflion is not (lamped (or at leaft the 
penalties not paid) fhall not be of any advantage to 
the perfon offending againft them, in eftablifliing 
his right of freedom. This was fufficient, and the 
legiflature does not go farther, and fay, that fuch 



(1) ^ar/. 
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perfon (hall not be fufFered to prove his right by 
any other evidence. 

If, notwithftanding what has been faid, it were 
ftill to be thought, both that perfons claiming a 
right to vote as being fons of freemen born after 
their fathers were made free, muft them/elves have 

fi66] been made free, and that the only legal evidence 
that they have^ is their admiffion enrolled upon 
ftamps, ftill, on the clearcft principles of law, the- 
perfons rejedled at the laft eledion were entitled to 
* vote. When they demanded to be enrolled they 
offered to fliew that, when they were bom, their 
fathers were free, and that they died in the exercife 
of all the rights of freemen. Surely, after fuch a 
length of time, their being freemen was not to be 
contefted. The law would prefumey with regard to 
them, enrollment uponftamps,if eflentiaUand every 
other neceffary form. The court of King's Bench 
never would fufFer the right to a franchife to be 
queftioned, upon the fuggeftion of fo ftale a defedt 
of title. In the cafe of the King againft Stevens, 
that court unanimouily refufed to grant an infor- 
mation, becaufe the perfon againft whom it had 
been moved for had been in polTeffion for twenty- 
nine years (i); and, fince that cafe happened, they . 
have laid down a rule, never to grant an information 

[167] i^ the nature of Qtio warranto againft a corporator 
defaElOy if he has been twenty years in the undif- 
turbed enjoyment of his franchife (2). If, there- 

(l) I Burr, p, 433. Michael- (i) Vide fupra^ Cafe of 

sias 31 Geo. II. HcUedon^ p. 6, 7. 

" for?. 
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fore the title to be admitted of thofe who claimed by' 
birth, was not to be qtieftioned, if they could (hew 
that at the time of their birth their fathers were in 
pofleflion of the franchifes of freemen, and fo con- 
tinued till their death, if they were ready to prove 
this, but were not permitted, and if, upon this legal 
ground, they demanded to be admitted and en- 
rolled upon ftamps, and were refufed, they are to 
be confidered as if they had been in faft admitted 
and enrolled, as to the right of voting either at 
corporation elections, if, by the conftitution of the 
borough, they have any (hare in them, or for mem- 
bers of Parliament ; and having tendered their 
votes at the laft eleftion, they are entitled to be 
put upon the poll. This equitable doftrine has been 
recognized and eftablifhed, with regard to the 
eleftion of mayors, in the cafes of the King v. Of- 
born, and Auftin t;. Ofborn, Trin. 2. George the [i68] 
inirft (i), and, with regard to the eleftion of mem- 
bers of Parliament, in numberiefs inftances to be 
found in the Journals, but particularly in the cafe 
of Shrewfbury, which was determined a few days 
ago (z). 

The palpable collufion in the (ham mandamus^ 
nominally brought by Snee, but condufted by the 
agent for liis pretended antagonifts, is the ftrOngeft: 
proof that they and their ad vifers knew that the law 
was againft them. 

(1) Coni7n'sRep.a40.245. 

(2) Vidi fyfrap vol. i. p. ^70, 471. 
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As to 137 of the rejeAed voters, it has been 
proved, by the teftimony of Griggs, andby tlie 
polls, that they have been in the poffeffion and ex- 
crcifc of the franchife of voting as freemen ever 
fince May, 1754 (i), which is more than twenty 
years previous to the laft eleftion. Their righjt 
therefore could not have been queftioned at the 
time of the eleflion even in Weftminfter-hall, fince 
the rule which has been juft mentioned had attach- 
ed upon them, and this Committee will not fuffer 
rights to be difputed before them, which cannot be 
[169] attacked in the ordinary courfe of law. The votes 
of thofe 137 perfons muft therefore, at all events, 
be added to the poll, and they alone, independent 
of the others, are fufEcient to give both Sir Wal- 
^ den Hanmer and Sir Patrick Blake a great majority 
over the fitting members. 

Hid Point.] The mod unjuftifiable behaviour 
of the mayor, in garbling the ftatute of George the 
Third, and in deceiving the electors, in order to 
perfuade them not to tender their votes, while it 
proves that if he knew that, if tendered, they ought 
to be received, convidts him of fuch intentional and 
criminal partiality, as calls for a degree of cenftire 
and puniftiment fufEcient, by the example, to de- 
ter others in the like fituation from praftices of fo 
dangerous a tendency (A). 

The counfel for the fitting members contQud- 
ed, 

(i) Supra, p. \^%i 

That, 
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That, as lo the admiflion of honorary freemen, 
the magiftt^tes being allowied to have a right of 
felling, itluft likewife have a right to giveaway the 
Freedom of the town and common, the one necef-* 
farily comprehending the other. 

Thiat, as to the inference that perfons were free- L^7^J 
men, and entitled to vote, from their names ap- 
jpearing on the communage-books as having re- 
ceived the communage^money, it was fo far from 
fair or conclufive, that widows, who as women can- 
not exercife any of the rights of freedom, appear on 
thofe books. That, on the contrary, the commu- 
nage-money was to be confidered is a fort of chari- 
ty, of the nature of ahus, and that, as fuch, by the 
common law of Parliament, the receipt of it had 
difqualified thofe who did receive it^ feven fuppofing 
their votes otherwife to have been good. 

But they chiefly relied on their conftruAioh of 
the ftamp-Iaws, by which they contended that no- 
thing but ftamped admiflions could be legal evi- 
dence of a perfon's being a freeman. 

In replyi the Counfel for the petitioner faid, oiji 
the queftion concerning the honorary freemen. 

That, though it may be true that where a mati 
can fell a thing ds his oivn, he may confer if gratis, 
yet this will not apply to th^ felefl: part of a cor- [171] 
poration, who, in admitting to the rights of com- 
mon, and of carrying on trades in a borough, a6t 
only as truftees for the corporate body at large. 
That their power of difpofmg of thofe rights for a 

L 2 conlidcration 
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confideration in money, which counterbalances to 
thofe already poffeffed of them what they lofe by 
their being communicated to a greater number, is 
far from involving in it a power of diminilhing tlie 
value of thofe rights to the fubfifting freemen, by 
an encreafe of number without any equivalent or 
compenfation. 

That, as to the diftribution of the communage- 
money, it had been proved, that, by the cuftom of 
the borough, it is given only to freemen, and free- 
men's widows. That all the men, therefore, who 
appear by the books to have received it, muft be 
confidered as freemen, and that without going into 
the litigated queftion of the common law difquali- 
fication by alms, the communage-money can never 
be confidered as alms; that it is the property of the 
[172] perfons to whom it is paid, purchafed by them- 
felves, or their forefathers who firft acquired the 
freedom of the borough ; and that it is given as zx^ 
equivalent to thofe, who, not having cattle of their 
own to turn on, cannot enjoy the privilege of the 
common in that way. 

During the courfe of the caufc, the counfel for 
the petitioners propofed to call a witnefs, to prove 
a converfation of one Delande, an alderman of 
Sudbury ; on a fuggeftion that Delande himfelf 
could not be found to be ferved with the Speaker's 
warrant. 

This was objefted to, and the point being 
argued. 

The Committee, after clearing the court, 

* Refolved, 
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Refolvcd, " That the counfcl (hould not be 
^' permitted to go into this evidence." 

After the Committee had fettled their opinion 
among themfelves with regard to the merits of the 
election, before they communicated their determi- 
nation to the Houfc, they ordered Strut, the mayor, 
and all the agents and perfons belonging to Sud- 
bury who happened to attend, to be called in, and [173] 
the Chairman, by their direftion, publicly repri- 
manded Strut for his conduct at the eledion. He 
told him. That, by publiftiing a partial, mutilated 
extrafl: from the ftatute of George the Third, he 
had convert-ed what was defigned by the legiflature 
for the moft equitable purpofes, to ferve the word: . 
That the objeft of that ftatute was to fecure men, 
pofleffed of an eftabliflied right to vote, in the fub- 
ftantial and efledtual exercifeof that right, by pre- 
venting their fufFrages from being overpowered by 
an influx of new voters, unconnefted with the 
borough, and made fuch merely to ferve a particu* 
kr job : But that he had falfely held out its penal* 
ties to perfons who had an eftablifhed right, in or 
der to deter them from exercifing it. That the 
Committee had it in their power to report his con* 
dudk, and expofc it to the juftice of the Houfe (A), 
but they hoped a fenfe of their lenjty, and his own 
guilt, would be fufficient, in future, to prevent him 
from afting fuch a part, if ever he found himfelf in 
a iituation, iimilar to that in which he appeared at 
the laft ele<5tion. 

L 3 The 
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The numbcis on the rcturningrofficcr-s poll ftoocj 
as follows : 

For Fonnereauj, • • -3 - - i8i 
For Crefpigny, ------ lyg 

For Jtianmer t :: - ? - t 74 
For Blake ---t--? 73 
9ij^ of the voters for the fitting members were ob-? 
jedted to as honorary freemen, Jf the petitioners 
hacj only fucceeded on that point, the majority 
would have ftill been againfl them^ for Fonnereau 
\yoi;ild have remained with 87 votes, and Crefpigay 
with 85. If, therefore the Committee had thought^ 
that admlffions upon ftamps^ in the corpor^ion 
books* were neceflary to eftablifli the right of 
voting to all thofe who had been rejedled, they 
could not decide in favour qf the two petitioning 
candidates. 

Of the 388 who were rejefted, z6 were proved 
J:o have polled at every former ele<9uon ever fince 
1-7.34 (i). If we add thofe tQ the v(|fts for Han^. 
mer and Slake, dedu(^ing at ^he faxne time thie ho*^ 
[lyc] norary freemen from thole fw the two fitting mem-. 
bers, the majority >si;ill then be in favour of the twa 
former, the numbers Handing thus: forHanmep 
JOG J for Blake 99; for Fonnereau 87; for CrcCv 
pdgny S5. It was, therefore, pffible that the decifion? 
fliould be in favour of Hanmer and Bkke, thet 
Committee holding the honorary freemen's votes to 
be void, and of the 3^8 rejeded, only the 26. 
above-mentioned to be good. But every argument 

0) S^fra, p, 142. 

and 
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and principle in fupport of thofe 26, applies equal- 
ly to all the 137, (of which they m\ke pan)i 
who have been polled ever fince May, 1734, 
that is, above twenty years before the laft elec- 
tion. ( I ), 

The Committee therefore, in order to determine 
in favour of Hanmer and Blake, muft have con- 
Cderedall the 137 as good votes, and the addition 
of them, without deduding the honorary freemen, 
would turn the majority confidcrably on the fide 
of the petitioners ; for the numbers would be, for 
Hanmer 211 ; for Blake 210; for Fonnereau 181; 
and for Crefpigny 179. Hence it follows, that a 
decifion for Hanmdr and Blake only necejfarily re- [176] 
quired the Committee to be of opinion, ** That 
perfons who derived their claim to their free- 
dom from the antecedent title of birth, who had 
exercifed all tlie rights of freemen, arid that of 
voting for members of Parliament among the 
reft for twenty years and upwards before the laft 
ele&ion, who had demanded to be enrolled, (and 
offered to prove that at their birth their fathers 
exercifed and enjoyed the rights and franchifes 
of freemen), but were refufed, had a right to 
vote^ though they could not produce evidence 
** of their admiffion enrolled upon ftamps. V 

On Wednefday, the 2 2d of March, the Com- 
mittee, by their Chairman, informed the Houfe^ 
That they had determined, 

(i) Supra, p. 1 42. 

L 4 That 
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That Sir Walden Hanmer, Bart, and Sir Patricia 
Blake, Bart, were duly elected, and ought to h*VQ 
been returned ( i ), 



(i)Votcs, p. 407, 408, 
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NOTES 
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pAGE 169, 173. (A.) The following cafe was very 
much in point to the concIu£l of the returning officer. 
|n X705, on occafloQ of an e]e£lion, the mayor of Norwich 
hadpublilhed a bye-law, made at an aflembly held in Nor« 
wich, 28 O^'. 1640, enabling, That any one that ihould 
give his voice for any man, not free, to be chofen citizen for 
the Parliament, (hould forfeit to the ufe of the poor, five 
pounds, or fuffer imprifonment ( i )• The Houfe, on this, 
(6 Dec. 1705,) Refolved, « That William Blyth, Efq. late 
^ tatyor of the city of Norwich, by printing and publijhing 
^ apnttndedbyi'lawy made in the year 1640, contrary to 
f* Magna Charfay in prder to terrify the eledlors of the faid 
^ city fir«m free and impartial voting in the late election 
^ of members to ferye in Parliament for the iaid city, is 
^^ guilty of ^n illegal and arbitrary proceeding.'* 

And ordered, ^^That the faid William Blyth be* for his 
" fiiid oiFence, taken into the cuftpdy of the Serjeant at Arms 
^ attendipg this Houie (2].' 



$» 



(i) Joum. vol, ^. p. 55. coL (a) Joiim. vol. zv. p. 56. c^l. 
^* P* 5^* coK |. i> i« 
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TH5 



CASE 



Of the DISTRICT of 



WIGTOWN, WHITEHORN, NEW 
GALLOWAY, gnd STRANRAER, 

In SCOTLAND. 



The Committed was chofen on Tuefday, the 2Xft of 
March> and confided of the following Gentlemen ; 

Sir Tho. Clavering, Bart, Chairman. 

John Tempeft, Efq. - 1 - - - 

Chriftopher Griffith, Efq. - - - 

John Dyke Acland, Efq. - - - 

Hon. Thomas Lyon, - .• - 
Charles Ogilvy, Efq. - ^ - 

William Weddcl, Efq. - - - - - 

Sir Cecil Wray, Bart. - - - - 

Hon. Charles Finch - - . - - 

Jofeph Martin, Efq. - - - ^ - 

Hon. John Vaughan, - - - - 

Earl of Fife, ------- 

Lord Adam Gordon, - - - - 

NOMXNEBS 
Of the Petitioners: 
John Burgoync, Efq. - - • - 

Of the Sitting Member : 
Solicitor Qeneral of Scotland - - ^ 



13 urh. county. 

Durham. 

BerkQiire. 

Callington. 

Aberdeen, &c. 

Weft-Looe. 

Malton. 

Eaft-Retford, 

Caftlc-Rifing. 
^ (Xewkefbury, 
B Berwick. 
^ Bamfahire. 

Kincardineib* 



(A 



Prefton* 



hEdinburghfh* 



Petitioner: 
Henry Watkin Palhwood, Efq. 

Sitting Mimher : 
William Norton, Efq, 

Counsel 

For the Petitioner : ' 
Mr. Macdonald, Mr. Elliot. 



For the Sitting Member : 
Mr, Croiby, Mr. Lee (A). 
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THE 



CASE 



Of the DISTRICT of 

WIGTOWN, &c. 

WHEN the Committee met on Wednefday, 
the lid of March, Mr. Dafhwood's peti- 
tion was read, which, as it contains the general flatc 
of his cafe, and will ferve as a precedent for peti- 
tions from diftridts of boroughs in Scotland, it may 
be proper to infer t at length. 

*' TO the Honourable the Commons of Great 
" Britain; in Parliament affembled. The Peti- 
** tion of Henry Watkin DaQiwood, Efq. 
*' Lumbly ftieweth, 

" That your petitioner, and William Norton, 
" Efq. were candidates at the laft eledlion of a 
** member to ferve in Parliament for the diftridl of [xSal 
" the boroughs of Wigtown, Whitehorn, New 
** Galloway, and Stranraer, in Scotland, which 

** eleftion 
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" eieftion was had on Monday, the 31ft day of 
" Oftober, 1774; That, at the faid eledion^ 
the delegates for the boroughs a( Wigtown^ 
Whitehorn, and Stranraer, duly chofen,- and ap- 
pointed for thofe three boroughs^ met at Gallo- 
way, the prefiding borough, and that Alexander 
Fergufon^ Efq* chofen and appointed delegate 
for the borough of New Galloway, abfented him-' 
" felf from the faid eleftion, having pretended to 
refign the office of delegate ; That John Newall, 
Efq. pretending to have been duly chofen dele-' 
gate for the faid borough of New Galloway, 
upon fuch pretended refignation of the faid 
Alexander Fergufon, Efq. was admitted to vote^ 
and accordingly voted for the faid William 
Norton, Efq. ^ But your petitioner, having had 
" the votes of the delegates of the boroughs of 
** Wigtown and Whitehorn, at the election afore- 
[183] "^ faid, and the faid William Norton the vote of 
thje legal delegate of the borough of Stranraer 
only, (the pretended delegate, John Newall* 
Efq. not having any legal authority to vote at 
fuch elediion) had, thereby, a majority of legal 
votes ; notwithftanding which the faid William 
" Norton has been returned as the burgefs duly 
•^ elected, to ferve in Parliament for the aforefaid 
** diftridl of boroughs, to the manifeft injury of 
your petitioner. Your petitioner, therefore, 
humbly prays this honourable Houfe to take the 
premifes into their confiderationj, and grant him 
2 « fuch 
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^* fuch relief, as to this honourable Houfe (hall 
** feemmeet (i).'* 

There were two queftions in this cafe. 

1 . Whether Mr. Newall was duly chofen a de- 
legate, for the borough of New Galloway, and was 
capable of voting at the eledion of the member to 
ferve in Parliament for the diftrift. — The fup- 
pofed illegality of the appointment, and of the vote 
of Newall, was the only ground of Mr. Dafh wood's 
claim to the feat. 

2. Whether a perfon, not a burgefs of any one [184] 
of the boroughs compofing a diftrift, is capable of 
being ele<fled a burgefs to ferve in Parliament, for 

that diftrift. — Mr. Daftiwood was not a burgefs of 
any one of the four boroughs for which he was a 
candidate, at the time of the eleftion ; and this 
objeAion to his eligibility was taken, on the trial 
of the caufe, by the counfel for the fitting mem- 
ber. 

To render the arguments in this cafe more intel- 
ligible, it will be proper topremife a brief account 
of the mode of electing the members for the bo- 
roughs in Scotland, as it has been eftabliflied by 

feveral adts of Parliament, fince the union of the 

« 

two kingdoms. 

By an ad of the Scotch Parliament, of the 5th 
February, 1707, cap. 8. (2) declared to be equally 

, (1) Vote3,Dec.6.p.32, 33. Afli, fmall edit* v4h iiu fi. 

(2) RufFhead's Statutes, vol. 736, &c. 
iv. p, 232, 233, 234. ScoU 

valid 
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Valid as if it had been inferted in the ttdxty ol 
union, there are* to be, of the forty-five reprefenta* 
tives of Scotland, in the Houfe of Commons (to 
which number they are confined by the 2 2d article 
of that treaty) fifteen chofen by the royal borou^s. 
Of thefe, one is chofen by the city of Edinburgh, 
and one by each of fourteen diftrifts, into which, by 
that aft, the remaining boroughs are divided (B)* 
Each borough of a diftrift receives a precept from 
the flieriff or fteward, in whofe jurifdiftion it lies, 
witliin four days after he receives the writ of elec- 
tion, by which precept the magiftrates are com* 
manded to eleft a commiflioner (or delegate) ac- 
cording to the manner in which they formerly 
elefted the members they fent to the. Scotch Par-* 
liament. 

The delegate, when elefted, has a regular com- 
milSion given him, and all the delegates meet on 
the day appointed for choofing the member of Par- 
liament, at one of the boroughs in the diftrift. 
That day muft always be the thirtieth after the 
tefte of the writ, unlefs that happen to be a Sun- 
[186] day, in which cafe the eleftion muft be on the 
thirty-firft day after the tefte of the writ (i). 

The borough where the eleftion is made is called 
the prefiding borough. This each borough is^ in 
Us turn, from one general eleftion to the ntext, m 
the order prefcribed by the Scotch aft before- 
ttxentioned (B). If a vacancy happen in the inter- 

(1) 6 Anne^cap. 6. § 5. 

val 
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-^ between two general cleftions, the borough 
which prefided at the general ele<Stion immediately 
preceding ( I ), or (as it is expreffed in the ftatute, 
iind which amounts to the {ame thing) the borough 
Which prefided at the eleftion of the member whofp 
feat h^s become vacant, is toprefid^ at the eleftion 
confequent upon fuch vacancy. 

The whole power of eleiftion \$ devolved upon, 
the delegates^ fo that they may vote for whom they 
plea(e> and arc neither bound to receive, nor fol- 
low, any jiiftruAions from their jrefpedlive confti*- 
tuents {C). 

In the event of an cqxiality of voices, the dele^ 
gate of the prefiding borough has a cafting vote, [187] 
belkJes his vote as commiflioiier for his own bo- 
rough (2). 

If the c(jmmiflioner from the prefiding borough 
be a^e^rt from the meeting for the ele(9:ion of the 
burgefs to ferve in Parliament, or refufe to vote, 
the commiiEoner from the borough which was the 
prefiding borough at the laft eleftion, and if he alfo 
fee abfent, or refafe to vote, the commiflioner from 
the borough^ which was the prefiding borough, at 
the ele6tion immediately preceding the laft j and 
in cafe he be abfent, or refufe to vote, the com- 
miiiioner from the borough, which was the laft pro 
fiding borough but two* has, befides his own vote, 
the cafting or decifive vote (3), 

,(l) 6 Anne, cap. 6. § 5. (a) Sco. Stat. 170^ cap. 8, 
(3) 1$ Geo. II. cap. 11. § s6. 
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Tlie time for the eleftion of the delegates is prt» 
fcribed by the ftatute of the 7th of George the 
Second, cap. 16, § 5. That feftion, which is very 
material in the prefent cafe, is in the following 
words : 

" Be it enafted, that the feveral fherifFs and 
[188] « ftewards in Scotland (hall within thefpaceof 
four days after the writ (hall come to their hand, 
ifTue their precepts to the feveral boroughs within 
their jurifdiftion to eledt their delegates, and 
" (hall caufe the fame to be delivered to the chief 
" magiftrateof fuch borough re(iant in the borough 
*• for the time being: and that fuch chief magi- 
ftrate, to whom fuch precept (hall be delivered, 
(hall within tzvo days after his receipt of the fame, 
call and fummon the council of the bdtough to- 
gether, by giving notice perfonally, or leaving 
notice at the dwelling-place of every counfellor 
then refiant in fuch borough, which council 
fliall then appoint n peremptory day for the eleBion 
of the delegate ; but tzvo free days fliall intervene 
*^ betzvixt the meeting of the council which appoints 
" the day of eleSlion of the delegate^ and the day on 
" tvhich the eleSfion of the delegate is to be ntade'^ 

The fafts of the cafe, as they were taken from 
the entries in the corporation-books of New Gal- 
loway, and admitted by the counfel on both fides, 
were as follows. 
[189] In conlequence erf the precept of the fteward- 
fubftitute of the ftewartry of Kircudbright (within 
whofe jurifdidlion the borough of New Galloway is 
2 fituated 



cc 



WIGTOWN, &c. i$9 

fituated (B), which precept was delivered to the 
proper officer ia the borough, on the 15th of 
Odlober, the council was funimoned, and met on 
the lythi agreeable to the provifion of the ftatute j 
and they appointed the aid as the peremptory day 
for the choice of their delegate. On that day 
(the 22d) they chofe Mr. Fergufon. His com- 
mi/fion wis regularly made out, and he accepted 
it. 

The day for elefting tha member of Parliament 
Vvas the ^ i H of Odober, being the thirtieth day 
after the tefte of the writ. 

On the morning of that day> a letter from Mr. 
f'ergufon was prefented to the council of the bo* 
rough of New Galloway, then aflembled, dated at 
Edinburgh, which is at the diftance of about 
tighty miles, purporting ; that it was impoflible 
for him to attend the eleftion, and declaring, there- 
forcj that he thereby refigned his commiffion, and 
defiring them to chbofe another delegate in his [190] 
place. His commiffion, which accompanied the 
letter, was alfo produced; The council unani- 
mouily refolved to accept of the refignation, and 
to proceed to a new eleftion of a delegate j which 
they accordingly did, and John Newall, Efquire, 
Was unanimoufly chofen (as Fergufon had been), 
and by the lame perfons who had eledtcd Fergufon; 
they being all prefent, at both elections* A com- 
miffion was made out in form to Newall, and 
accepted* 

Ma At 
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At the eleftion of the member of Parliament he 
appeared, and, producing his coramiffion, a&ed,as 
prefiding officer, and gave his voice for Mr, Nor- 
ton. The delegate for the borough of Stranraer 
voted alfo for Norton, The other two gave theii^ 
fuffrages for Dafliwood; fo that there was an 
equality of voices. Upon this, Newall gave hi$ 
calling vote for Norton, and the town-clerk of 
New Galloway, who was by law the returning 
[191] officer ( I ), made a return of Norton as the perfon 
duly elefted. 

As to the fecond queftion ; 

It was admitted that Mr. Dafhwood was not a 
burgefs of any of the four boroughs at the time of 
the eleftion. The counfel for the fitting member 
ftated, that he (the fitting member) was a real 
(not honorary) burgefs of one of the boroughs at 
the time of the eledtion ; and the counfel on the 
other fide faid they were not inftruded to the 
contrary. 

CouNSEL/br the Petitioner. 

Ift Point.] The election, commiffion, and vote 
of Mr. Newall were all void. 

The precept for the ele<5lion df a delegate for 
the borough of New Galloway, having been com- 
pletely obeyed, by the choice of Mr. Fergufoa, 
became, thereby, funSium offido, and the powo: 

(i) 16 Geo. II. cap* iu% 30, 
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which the magiftrates derived under it, having 
been cxercifed for fuch firft choice, was entirely 
at an end. 

A delegate being a mere creature of the adts of 
Parliament, his eleftion muft be, in every refpeft, [19^] 
agreeable to the provifions of thofe adts, otherwife 
he cannot exlft as fuch* 

The great objedt of the ftatute of the 7 th of 
George the Second, was to prevent a furprize on 
the different members of the town-council who 
had a right to vote at the eleftion of their delegate, 
by giving them fufficieiit nptice, and time, to 
attend. Hence it enafted, that two free days 
fhould intervene, between the meeting for naming 
the day of the eledion, and the day of fuch elec- 
tion ; that is, two entire days, exclufive of thofe on 
which the refpedive meetings of the council are 
holden. Here there was no previous notice of the 
pretended eleftion of Newall. However fair the 
proceeding may have been in this p^ticular in« 
dance, the precedent, if it were to receive a fanftion 
fi-om the decifion of the Committee, would open 
the door to manifefi; fraud upon future occaiions i 
fince, by taking care to propofe for the firft dele* 
gate a man agreeable to the majority of the coun* 
cil, but whofe intention to refign was predeter* 
mined, the chief magiftrate on the morning of XS\% [193] 
election of the member, would have an opportunity 
of proceeding, without any warning, and with a 
packed number of counfellors^ to choofe ^ new 

M 3 delegatCi 
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delegate, contrary to the lenfe and inclinations of 
the majority of the ele^ftors. 

Fergufon,, notwithftanc^ing his pretended letter 
pf refignation; continued ftill to be the legal dek-a 
gate for the borough. This office is like that of a 
member of Parliament, who has a duty and fervice 
impofed upon him by his<:onftituents, and cannot 
refign. The letter, therefore, which was fent by 
Fergufon to the borough, can only be confidered 
as a refufal to be prefeat, or to vote at the eleftion 
of the member for the diftridt, which brings the 
fafe exactly within the provifion of the ftatijte of 
the i6th of the late King ( i ). 

CotJNSEL/(>r the Sitting Member. 
The ftatutes reUed on, by the counfel on the 
other fide, arc merely direBory^ and not mandatory,, 
f 104.1 ^^ ^^^ therefore acts, fubftantially right, are not 
Ueceflarily void, becaufe in doing thofe afts the 
particular modes of proceeding chalked out by> 
the ftatutes, are not followed in every circumftance. 
By the ancient ftatute law of England, and by 
the writ to the fherifF, the eleftion of members to 
ferve in Parliament for that part of th? kingdom, 
IS direfted to be n^ade by perfons prefent at the 
proclamation of the writ; but this is feldom com- 
. , . plied with, and in the late cafe of Briflol (2) it 
W^s d€terniined[ that it is not neceffary, 

(0 i^ Geo. II. cap. H. § 28. Viie/nfras y. 187, 

(2) Su^rUf vol. I* 
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By a ftattite of the 7th and 8th of William the* 
Third, it is enadted, That upon the cledtion of any 
knight of the (hire, the (heriff (hall hold his 
county-court for that purpofe, at the moft public 
and ufual place of election, and where the fame has 
moft ufually been for forty years lafl pad (i). 
Yet, on the occafion of a controverted eledlion of 
a knight of the (hire for the county of Pembroke, 
although the ufual place of eIe<5lion had been [195] 
Haverfordweft, and the flierifF had, in that inflancc, 
proclaimed it at Pembroke, and held it there, that 
deviation from the directions of the flatute, was 
not thought to be fatal to the eleAion. Quaere, 
(E) (2). 

If Fergufon bad died, or an ad of attainder had 
paffed ftgainft him, in the interval between his 
cledlion and that of the member of Parliament, 
was the borough, on that account, to forfeit its 
(hare in the choice of a reprefentative ? This 
ivould be contrary to the known and juft rule of 
jaw, that none (hall ever be deprived of their 
fr^anchifes by the aft of God, or the /fault of 
another. 

This Committee, being a court of fupreme 
ultimate jurifdiftion, without appeal, like all courts 
of the (amc kind, cannot do fubftantial juftiqe un- 
lefs it be confidered as a court of equity, as well as 

(i) 7 and S Will. IIL cap. p, 461. col. 2. 10 Jan. 1770. 
95. § 3. and fame vol, p. 905. col. 2* 

(4) Sec Joarq, vol. xxxii. 
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df law. In thel former capacity it ought to follov 
the fenft and fpirit of the ftatutcs rather than th© 
ftridl: words, and (hould make it a. rule to decide 
• ficundim eqtum fef bonumi 

That in cafes of eleftions fof boroughs in Scot- 
land, where a fituation arifes not forefeen, or, at 
leaft, not provided for, by the legiflature, the par- 
ties may proceed, according to their difCrelion, in 
the manner mod confiftent with reafon and juftice^ 
is proved by a remarkable cafe which happened a 
few years ago. Jedburgh^ at a time when it chanced 
to be the prefiding borough of its diftriA, was, in 
confequence of a fentence of reduftion by the court 
pf feflion, under a difability of choofing magiftratesi 
of courfe, it could have no delegate at the eleftioA 
of the member to reprefent the diftrift in Parlia- 
ment. It came, thereforei to be a queftiouj which 
of the rerrlaining boroughs fhould have the pre* 
fidency* Haddington had prefided laft; Dunbar 
Was next in rotation after Jedburgh : the order 
of the five being Haddington, Jedburgh, Dun* 
bar. North Berwick, Lauder^ This cafe was not 
tt97] provided for by the ftatute of the i6th of the 
late King (i). Mr. Warrender had the votes of 
Dunbar and North Berwick, Mr. Ogilvy (one of 
the members of the prefent Gommittee) thofe of- 
Haddington and the other remaining borough cS 
the diftridt. There being an equality of voices, 
which ever of the two contending boroughs had a 

(i) Cap. xi. fea. a9. 

right 
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right to the precedency, and the cafting vote inuft 
turn the eleftion. The delegate for Dunbar 
claiming that right, (and infilling that the diflridfc 
was to be confidered as confifting only of four 
boroughs in the following rotation, Dunbar, Lau* 
der. North Berwick, Haddington, Dunbar, Lauder^ 
&c.) voted a fecond time for Warrender, and he 
was returned: The other candidate, for whom the 
delegate for Haddington had given a fecond vote, 
petitioned ; contending that the cafe was within the 
^8th fe<^ion of the llatute abovementioned, and 
that the cafting vote ought to revert to the laft 
pre'fiding borough. But the petition coming to be 
referred to a Committee (the fecond that fat after 
the new judicature was cftabliihed), that Com^ tigBl 
liiittee determined, 19 April, 1771, That Warren- 
dcr was duly eledted ( i ) (F). 

Jn the prefent cafe, there was (at firft) an elec- 
tion in ftrid conformity to the ftatute ; — the fU- 
tute- was therefore obeyed: but afterwards, an 
jeyeht having happened not provided for, the cor- 
poration exercifed their difcretion, and all tho& 
who, on the fprmer occafion, had voted unani- 
moufly for Fei^fon, having alfo been unanimous 
in ele&ing Newall, he was to all intents and pur- 
pofes, the delegate of the fame perfons; his a6t 
was as much theirs as Fergufon*s would have been^ 
and, as they do not, no one elfe has a right to^ 
fomplain. 

# 

. j(i) Joarn. vol. xxjdii. p. 265. coL 2^ 
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If the appointment and vote of Newall fhotilii 
ftill be thought to have been illegal^ yet, as the 
law was fo uncertain, that Mr. Fergufon, an advo-* 
tratc of charadler, and many other gentlemen of 
great reputation at the Scotch bar, thought that 
[199] the refignation of tkc one, and the fubfequent 
eledion of the other were valid, the utmoft effcd: 
of the illegality of the choice of Newall could only 
be a void election* 

lid Point.] But even that cannot be the cafe, 
if, by the known and eftabliflied law, Mr. Da(h- 
ivood was not eligible; for then the fuffrages giveo 
in his favour muft be confidered as thrown away, 
«nd, fuppofing Newall incapable of voting, ftill, 
^ the jonly remaining delegate having alfo voted 
for Norton, he muft be debermined to be duly 
clefted. 

Now it is well known to every lawyer in Scot-» 
knd, that, to be capable of reprefenting a diftrid 
of boroughs, the candidate muft be a burgefs of 
fome of thofe borou^s (G), The writ particularly 
commands the ftieriff to caufe to be cleded com* 
«iiiEoners for the.eleftion of a burgefs ( i ) for each 
^^\&. ; and the fherifF, in his precept ( 2 ), follow- 
iog the words of the writ, commands the magi- 
[200] ftrates, and town-council, of each borough, to ele<5k 
H conamiflioner, in order to clcd a burgefs for the 
diftrid to which it belongs, 

(1) Wright's Law of Elc^lions for Scotland, Appendix, p. 3^3. 

(2) /few. 
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By certain afts of the convention of boroughs 
tcferred to by Sir George Mackenzie, and by an 
unprinted ftatute of the third Parliament of Chatie^ 
the Second cited likewife by that author, it was 
ordained, that only adlual trading merchants {haul4 
reprefent the boroughs in Scotland, and, though 
that a6t is not perhaps in force, yet it (hews the 
fenfe of the legiflature at that time, and confirms 
the eftabliftied rule, that the reprefentatives of 
boroughs muft at lead be burgefles of fome of 
thofc boroughs. 

Not only the writ and precept, but all the (la^ 
tutes on the fubjed: fince the union, denominate 
the members for boroughs burgejfes ( i ). 

Some qualification or other is neceflary for all 
piembers of Parliament, In order to reprefent a 
(Tounty in England, a man muft be poflefled of fix 
hundred pounds a year in land, and of three hun- [201] 
dred in order to reprefent a borough ( 2 ). In lik< 
manner, to be chofen a commifiioner for a (hire vx 
{Scotland, a man muft have fuch an eftate in tht 
county as entitles him to be an elcftor ( 3 ). By 
analogy, therefore, we muft conclude that, to be 
capable of being elcfted for a diftridt of boroughs, 
fome qualification is requifite, and that qualifica^ 
tion is the being a burgefs in one of the boroughs 
4>f the diftrid. 

(i) T6GeaII.cap.ii,4^€. fi-n, C^fe of Clackmamum* 
<a) 9 Ann, cap. 5. § 4. Aire* 

ii) Wight, p. 267. w/r /«- 
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CoiTNSEL/(>r th2 Petitioner y in reply. 
1ft Point.) The ftatute of the 7th of George 
the Second is clear, explicit, and certainly cannot 
be difpenfed with. If it be true, that a Committee 
for trying controverted eledlions is to be confidefed 
as a court of equity, as well as of law, yet a power 
of difpenfing with afts of Patiiament does not come 
within the proper Engtijh fenfc af equity. This 
[ioa j power the Chancellor has as little pretenfions to as 
the courts of King's Bench and Common Pleas. 
Indeed, even according to the popular notion of 
equity, the Committee could not be juftified in 
depriving the petitioner of a right which has fairly 
accrued to him by a pofitive adV of the legillature. 
It has already been faid,. that the chief view of the 
Parliament, in laying down rules for the eleftion of 
delegates, appears evidently to have been, to give 
all perfons concerned fufficient time to think of a 
proper perfoii, and to attend at the election. Tthat 
is the meaning of leaving two free days between 
the day of appointing, and the day appointed for, 
the ele&ion, Jf a cafe has arifen where that was 
impoflible, we muft interpret the law as if it h^ad 
iaid, " Better that particular borough (hould want 
*^ a delegate, than have one chofen without this 
^* previous warning to tiiofe concerned." It is no 
anfwer to fay, " In this cafe there v^as no Jurprize, 
** . AU thofe prefent at FerguJotCs eleSlion^ were affo 
^..prefsMi at that ofN^wnll, and were, inbothinjantes^ 
[203] " unanimous.'' Be it fo ; ftill the precedent is dan* 
geix)us, and againft law, 

When 
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When the law has affigned a particular^ay for 
any ^^leAion, it is neceflary, in almofl all cafed, that 
fucb eledion (hould be made on that particular 
day; otherwiie it is void. 

In Englifti boroughs, till not many years ago, if 
the corporation flipped the charter-day for the 
choice of their annual magiftrates, they never after- 
words could be elei^ed ; and, although the imme^* 
diate confequence was, (or at lead the necefiary 
fubfequent confequence mufl be), a dilTolution of 
the corporation, yet the law fuffered that confe- 
quence, rather than permit the eleAion to be made 
on another day. This part of the law was big with 
monftrous inconvenience, infinitely greater than 
what is fuggefted in the prefent cafe ; yet no court, 
either of law or equity, eyer thought that they 
could difpenfe with it, on any occalion the faired 
or moil favourable; and it continued, till the legii^ 
iature interpofed, and altered it in the i ith year of [204] 
George the Firft ( i ). 

The cafe of Jedburgh bears no refemblance to 
the prefent> There one of the boroughs was (pro 
ietnpore) extincl, and the diilridk was, as the fitting 
member alkdged, reduced to the number of four. 
it was therefore, perhaps, agreeable to the flatutes 
that it (hould proceed as if it had always been a 
diftrid compofed of that number. However, the 
principles, on which that cafe was decided, Wese 
^o idx from being underftood to be clear, that the 

({ji} II Geo. I. cap. 4. wdt/uj^raf Cafe of Hcllefton^ p. 41. 
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Lord Advocate of Scotland thought ah aft of 
Parliament neccflary to provide for fimilar cafes 
which might . afterwards occur; and, accordingly^ 
by a ftatute of the 14th of the prefent King, it 
was ena&ed, That, in fuch cafes, the right of pre- 
fidency Ihould go on to the borough next in rota* 
tion ( I ), agreeable to the decifion of the Conii 
mittee in 1771. If there had been no doubt 
[205] concerning the law of that decifion, fuch a ftatute 
would not have been requifite (H), 

lid Point*] All the arguments which have 
been brought to fhow, that a member for a diftridl 
of boroughs in Scotland muft be a burgefs of one 
of thofe boroughs, prove too much* The unprinted 
ftatute of Charles the Second, and the laws of the 
convention of boroughs, referred to by Sir George 
Mackenzie, require the member to be an adual 
trading merchant) and, if the word " hurgefi^^ in the 
writ) and in the precept, means a corporator, it 
muft mean one who is efFedtually fo, and not a 
mere honorary burgefs, who is in truth no membei? 
of the corporation, nor, in any legal refpedt ^ a bur- 
gefs. It is well known that fuch honorary bur- 
gefles, in Scotland.> have no corporate rights, and 
can join in no corporate aft* They cannot be 
chofen into the magiftracy of the borough i M^* 
can they vote at a poll*eleftion, at which all the 
teal burgeffes are entitled to vote (I). In Ihorti 
the creation, of tliem is a vain oompliflient^ (of* 

which 
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which the boroughs are known to be very liberal 
Jto all clafies of * people,) and to all intents and 
purpofes a mere nullity. 

Now it is a fadt, which will not be denied, that^ 
at leaft ever fince the union, there is fcarce an 
inftance of a member for Scotch boroughs being 
any thing more than an honorary burgefs. Will it 
be ferioufly maintained, that all the reprefentatives 
of thofe boroughs, in the Britifh Parliament, have 
been illegally chofen, and that they had no right to 
their feats ? 

In England, .by the pofitive ftatutc law, it was 
ordained, That the citizens and burgelFes of the 
cities and boroughs, (hould be " chofen men, 

citizens^ and burgejfesy refiani^ divelling^ andfree^ 

in the fame cities and boroughs, and no other, 
in any wife ( i ).'' Yet the gradual operation of 
time (K), had fo far repealed that ftatute, that, 
for centuries, it was never adhered to, and before • 
the ftatute of laft year ( 2 ), which direftly repealed 
it, the non compliance with it would never have 
been allowed as an obje&ion to the member for w. [207] 
Englifti city or borough. 

V In Scotland, no poiitive exifling law has been 
fhown, requiring the qualification contended for 
by . the counfel for the fitting member ; and, if 
there were fuch a law in the Scotch ftatute*boofc, ' 
it is there fubjeft to the operation of what, in the 
legal language of that country, is called Defuetndt^ ^ 

(i) I Hen. V. c, I. (a) 14 Geo. III. c 58. 
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i<J7 CASE XVf t. 

and, by fiOt being enforced for fo long a douffe 6f 
years, has repealed itfelf. 

It is faid. That the writ and precept command 
*hat burgejfes (hall be cledbed. So does the Englifti 
writ. Indeed, the meaning of the words " burgefi* j 
and ** citizetty^ applied to members of parliamenti \ 
feems to be quite different from their fignificationi 
when ufed for members of corporate bodiesi Iri 
the firft cafe, they are only employed in contra* 
diftinftion to " knights of the Jhire^^ and they do 
more mean corporators, than the word ** knights'^ 
in that part of the writ which refpeds county 
eledions, means perfons of any particular order of 
knighthood. 
[ao8] This is clearly demonftrated by the cafe of the 
members for the two Univerfities. In the IherifTi 
writ, in the precept, and in the return, they ari 
denominated burgefjes of the Univerfity, although* 
as corporate members of the Univerfity, no fuch 
perfons as burgeffes can exift (L)* 

It is faid, that, as certain qualifications ar€ 
required by law in all other members of the Houfc 
of Conunons, we cannot fuppofe that no qualificar 
tion is requifite in order to reprefent a diftrid of 
Scotch boroughs. But, in the firft place, all the 
xjualifications which have been ftated by the coun- 
iel on the other fide are created by ftatute, and 
were unknown to the common lavy, and, in the 
Jecond place, the faft alledged is not true, forno 
qualification whatever is neceflTary in the repre* 
Xen|ativ«s of the two EngliQi Univerfities ( i ). 

a) fids Vol i. p. 284. 

If 
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l£ a qualification) at all like what is contended 
For^ was heceflary by the ancient la^ of Scotland, 
it lAuft have been, that the reprefentative of each 
borough ihould be a burgefs of that individual [209] 
borough* Thisj from the nature of the rcprefen- 
latiott iince th^ union, cannot now be neceffary. If 
it were, as the member for a diftrift reprefents every, 
borough in that diflrift, no man could be chofen 
for fuch diftridtj without being a burgefs of every 
one of the four or five boroughsj of which it is com- 
pofed. What would be the confequence ? Any 
one of the boroughs, by refufing to bcftow the free- 
dorh of their town on a candidate, might put a 
jiegative on the eledion of a perfon in whofe favour 
all the others would have united j by which means 
the right of the majority to choofe their reprefenta- 
tive would be),in cSedt, overturned. 

The Scotch a6t of 1707, provides. That none 
fliall be capable of being elefted (i), but fuch as 
were capable of being fo before the union 5 but 
that provifion muft be fo conftrued as to be con- 
fiftent with the new mode of reprefentation, which 
the qualification contended for, if taken in its full [210] 
extent, is not. In this very cafe, the fitting mem- 
ber has but a fourth of that qualification. 

That the adt of 1 707 is to be fo conftrued, is 
proved by the cafe of Edinburgh 13 March, 17H, 

<i) Rnffhcad's Statutef> vol. ir^p. jijj. 

VctAh N which. 






1X0 CASE XVII. 

which, as to the principle, is exaftly in point to the 
prefent argument. The cafe was (hortly this. 

On the petition of Henry Hamilton, Efqmre, 
complaining of an undue eleftion, and return of 
Sir Patrick Johnfton, for the city of Edinburgh, 
being incapable of fitting in this Parliament, in 
regard he is a merchant and ferved for the faid 
city in the laft Parliament,*^ it was fhown, by the 
petitioner's counfel, that by a decreet arbitral, con- 
firmed by King James the Sixth of Scotland, as 
umpire (anno 1583) and ratified in Parliament, the 
two members to ferve in Parliament for that city, 
were always to be, one a merchant, and the other a 
craftfman ; and that fuch was the conftitution of 
Edinburgh, which had always been followed till 
[211] the union. From this they inferred, that, in re- 
fpe<ft the merchants and tradefmen of the faid city 
were, before the union, diftinftly reprefented, they 
ought ftill to be fo, by electing a merchant and a 
tradefman by turns. The counfel for the fitting 
member admitted, that the conftitution of Edin- 
burgh, before the union, had been as alledged, but 
infifted, " That by the adt of union, theconftitu- 
tions of the royal boroughs, as to their eleftions 
to Parliament are altered ; and other burghs are 
« to eleSl a commijjioner in the manner then in ufe > 
*' and they are to eleSl by turns (M) : but Edin- 
*' burgh is excepted ; and the election there, which 
" is to be but of one member only, is left free, and 
". the voters at liberty to choofe whom they pleafe." 

Upon 






WIGTOWN, &c. an 

Upon the whole matter, the Committee and the 
whole Houfe refolved, " That the fitting member 
^* was duly elected ( i )." 

Otf Thurfday ihQ asdof March, the Committee, [z li] 
by their chairman, informed the Houfe, that they 
!had determined ; 

That Henry Watkin Dafhwood, Efquire, the 
rpetitioner, was duly elected, and ought to have 
i>cen i*eturned (a). 

%4) Joaiiu voU zvii. p. 236, co^^ a, - (2) ¥otev p. 477^ 4i8« 
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NOTES 



ON THE CASE OF 



WIGTOWN, &c. 



Note pAGE i8o. (A.) When gentlemen of the Scotch and 
(A*) Englifh bar appear as counfel in the (ame caufe, and on 

the fame fide, the rule is, that their precedence is determined 
by their ftanding at their refpe£live bars. By this rule, Mr. 
Lee, who, (as a»barrifter) is Mr, Crofby's fenior, ought to 
have been the leading counfel in this caufe; but by Mr. 
Lee's defire, Mr. Croiby opened the caufe for their client. 



Note 
(B.) 



P. 185,186. (B.) The order of the diftrias of the royal 
boroughs of Scotland, and of the different boroughs in each 
diftrift, which, by the Scotch ftatute of 1707, was fettled 
according to that in which they ufed to be called in the 
rolls of the Parliament of Scotland, is as follows : 



{^ It is obfervable, that in tHe ftatute itfelf they are not 

enumerated in their proper order, but according to their 

local iituation, the moil northerly being placed firft. 
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Notes m the 

Difiria. 

Kinghorn 

8. Stirling, « 
Inverkei thing, 
Dumfernoline, ^ 
Culrofs, -% 
Qucensferry, -i 

9. Glafgow, -^ 
Punbarton^ -t 
Renfrew, -r 
Rutherglen 

|0. Haddington -% 
Jedburgh, 
Dunbar, •* 

North Berwick 
Lauder^ -^ 

1 1, Linlithgow 
Selkirk, -1 

Lanerk, 
Peebles, - 

\%, DumftLcs 

Kirkcudbright,^ 
Ani\an, 

Lockniaben t 
Sanquhar, r> 

][3. Wigtown,. 
Whitehorn, -. 
New Galloway,^ 
Straniraer, ^ 

14- Ayr, . . * 

Irvine, * 

Rothfay^ ^ 

Inverary, « 

*^ Campbcltowj;j, -i 

See Wight, p. 376. 
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Notes on the Caje of fFigtowH, iic. 216 

P. 186. (C.) Although the delegates for boroughs in 
Scotland, are not in the nature of proxies, or attorneys, but 
are rather to be confidered as the men wh jm their refpediive 
boroughs judge beft qualified to choofe a member fit to re- 
prefent the diftridt, and, in fqch choice, are entirely inde* 
p<sn<)ent of their conftituents, yet it is faid, that the firft in- 
flance, fince the union, of a delegate voting contrary to the 
fenfe and wKhes of his borough, happened at the laft general 
eleAiont 

P. 193. (P.) See the cafe of New Radnor,Note (D.) Note 
fupra^ vol. i. p. 342, where it will be found that Sir Ed» (D.) 
ward Coke made this didin&ion between dire^ory flatutes, 
^d thofe which are mandatory^ or (as he, perhaps more 
properly, termed them) conclufory. 

P. 195, ( E- ) [This cafe of Pemhrokejhtre in 1770, was not ^®** 
corredlly ftated in the former edition. It was as follows : ^ *' 
On a petition o(Hugh Owen^ Efq. the eledlion (which ha^ 
been held at Hay^rfgrdwejl) was, on the ground of the par- 
tiality of the flieriff, declared to be void. Onthisanew 
eleftion took place^ which was held at Pembroke^ although 
Ilaverfordix^ejl was the mpft ufual placed &c, Mr. Owen 
being now returned, fome of the freeholders in the oppofite 
intereft petitioned, on the ground that the election had been 
held at a wrong place, contrary to the ((atute. But the 
ordinary fherifPs court having been appointed ^t Pembroke'^ 
previous to the receipt of the writ by the (her iff, and the 
V^rit having been received more than fix days before the d^y 
when the court was;fixed to be held, it was contended, that 
{n thpfe clrcumftances the fheriff was bound, by another 
provifion of the iaroe ftatute, to hold the election at that court, 
and therefore could not comply with the other requifition of 
jhe ftatute, and the lilting member (Mr, Qwen^ W4S 
declared duly elected ]• 

N 4 P. I98, 



41/ Notes on the Cafe of IVigtown, i^c. 

Note P- 198. (F.) The entries in the Journals refpefting 

(^•) this cafe, are as follows : 

" 19 March, 1 77 1, a Petition of Charles Ogilvie, was 
<* prefentcd and read, fetting forth. That at the laft eleSion 
*^ of a member to ferve in Parliament for the boroughs of 
*< Jedburgh, Dunbar, North Berwick, Lauder, and Had- 
" dington, one of the diftrifts of boroughs entitled to fend 
^* members to Parliament, the petitioner, and lieutenant 
^ colonel Patrick Warrender, ftood candidates, and that, by 
<* the rotation cftabliflied by law, Jedburgh was the pre-i 
<* (iding borough, and its commiifioner, or delegate, the 
" prsefes of the meeting, and, in ?ibj(ence of the delegate 
^' from Jedburgh, the delegate from Haddington had the 
• ** right of prefiding, and that tfae borough of Jedburgh ha(l 
** no delegate at the faid eledion, ind the delegate from 
*> Haddington accordingly prefided^ and gave his cafting 
•* vote in favour of the petitioner, the number of voices 

f 2x81 *' being before equal ; but the flxerifF of the county of Had- 
" dington, within which county the boroughs of Dunbar, 
** North Berwick, and Haddington He, having iffued his 
<* precepts to thofe boroughs commanding their delegates! 
** to go to Dunljar, as the prefiding borough, and place of 
** elecStlon, a return was thereby procured i^ favour of the 
** faid Patrick Warrender, in wrong of the petitioner, who 
^.« was then^ and there, duly elecSed, and ought to have been 
*^ returned the burgefs accordingly, and that the return of 
*' the faid Patrick Warrender is injurious to the petitioner, 
*^ and in manifeft violation of the laws requiring feir and 
<^ juft eledions j and therefore prayings" &c# Vol. xxxiii. 
p* 265. col. 2. 

« 19 April, 1 77 1, Mr. Montagu informed the Houfe, 
<' that the feleft Committee, to whom the petition of Charles 
*« Ogilvie, Efq. complaining of a» undue eleSion and return 
^^ for the boroughs of Jedburgh, JDunbar, North Berwick, 

« Lauder^ 




Notes on the Cafe of Wigtown^ &c. 

•' Lauder, and Haddington, was referred, have tried the 
W merits of the faid petition, and have determined, 

*^ Thiit Patrick Warrender, Efq, is duly eleiled a com- 
** miffioner to ferve in this prefent Parliament for the faid 
" diftri£l of boroUj^hs.*' Same vol. p. 338. coL 2. See 
alfo Wiglit, from page 363, to page 368. 

P. 199. (G.) Mr. Wight, in his late publication on the Note 
Jaw concerning Scotch cledlions, lays this down as a quali- (^0 
fication abfolutely neceflary. ^' No other qualification 
(fays he) " is neceffary to entitle one, who is not difabled [^IqI 
*' by certain ftatutes (which he refers to) to reprefent ^ 
♦* di(lri£( of boroughs, but that he be admitted a hurgefs of 
^ one or other of the boroughs of which that diJIriSI is com^ 
♦* pofed.** p. 373. But he cites no authority whatcter in 
fupport of that pofition, and I do not find that the^'e is any 
fiuthority for it in the ftatute book of Scotland^ 

P. 205. (H.) The 14th of George III, cap, 81. is ll^i$ 

clearly in the ftyle of an ena^ing not a declaratory ftatute. (H,) 
Although in Weftrn'mfler-hall, the general rule is, that 
where a point has been dire<Slly determined by the court of . 
ultimate jurifdi£^ion, their determination is to be confidercd 
as the law on that point, yet that rule is not univerfal. Jn 
^he famous cafe of Reeve againft Longy in the reign of King 
William, the court of Common Pleas, and, on a writ of 
error, the coiirt of King's Bench held, that the fon of 4 
tenant for life, who ^as next in remainder after the father, 
and who was a pofthumous child, and therefore born after 
the particular eftate determined, could not take the eftate^ 
but that it muft go over to the next ia remainder. The 
Houfe of Lords reverfed the concurrent judgments of both 
fhe inferior courts, but againft the opinion of all the judges. 
A few years afterwards, the ftatute of the lOth and nth 
yVillianvthe Third, ca|)f j6« tnaSfed^ that^ in cafes of fuch 

limitations 
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limiUtions by any marriage, or other fettUmenty the poft-; 
humous child (haU take. By this ena£fing ftatute, th^ 
legiflature indire^ly faid,that the judgment* of theHoufe of 
{^ords in Reeve and Long was not ]<iw. Nota* Though, 
from the hiftory of the cafe, and ft^tute, ther^ is little reafon 
to doubt, but that, by the general expreflion,^ " oiber JettU' 
^* mentj^ were meant wills as well as deeds^ (for the queftion 
]Q Reev^ and Long arpfe uppn a will), yet it i$ extraordinary 
that, in an a(5^ of Parliament which was made in order to 
prevent the ingonveniencQ ariftng from a qice legal fubtlety, 
the legiflature fhould have ufed words fo inaccurate as to 
leave a poflibility of queftioning whether they really extendeij 
to the evil meant tp be remedied. Fide % Salk;. p. 228. 

Note P« 2^05. (I.) For the form of a warrant foj- a poll- 

(!•) ele£lion, fee the Appendix tp Wight, p. 389, Honorary 
burgefTes are exprcfsly excluded from voting by that war- 
rant. Fornierly it would feem that the ele£lion of magU 
ftratQS in th^ royal borQUghs in S^ptlapd was popular. 
The ftatute of 1469, cap. 29. reciting, *^ That there was 
" great contention zeirly for the chufmg of the famin, throw 
•* multitude and clamour of commounes, fimple perfones^*' 
enafted, that the old council fhould choofe the new. How- 
ever, when a borough is reduced^ the King ftill exercift^s the 
prerogative of iffuing a warrant for reviving it by a popular 
eledion, called a poll eledion. | have not been able (o 
find on what layv this power in the Crown is foun<Jed. Mr. 
Wight, where he is exprefsly treating of poll warrants, does 
not mention it, (Wight, p. 344.), nor Macdowal, (vol. ii. 
r22i] P- S^x)* When, by reafon of difturbanees in the country, 
or fome other caufe, the legal day for the eledioft has be?n 
flipped, fo that there can be no magiftrates and ^ouppl 
chofen in the ufual manner, the King fometimes direfts by his 
warrant, that only the magiftrates, or the magiftrate? and 

council 
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touncil of the former year, {hall make the ele^on. (Wight,; Note 
ibid). \.£L 

P. ao6. (K.) According to the rules of the Englifii law. Note 
no ftatute can be abrogated by difufe, and the only confti- ('^') 
tutibnal method of reconciling the fa£l as to this and fome 
other old ftatutes with the law, is to adopt the difiindion of 
Sir Edward Coke, between ftatutes directory and ^onclufirj. 
Fidefupra^ p. gii6. note (D.) 

P, 208. (L.) For the writ to the (heriff of Oxford, Fidi Note 
Juprcy vol. i. p. 448. Cafe of Abingdon, Note (A.) The (M 
words of the return to the precept direded to the Univerflty 
of Oxford, are, ** -^ Witnefleth, that the afore&id ChanceU 
^ lor, Mafters, and Scholars, of the aforef^id Univerfity* 
^ freely and indifferently have cbofen two of the moft dif* 
^^ creet and fufficient men of the aforefaid univerflty to hf 
^ their burgtffis of the Parliament of the faid Lord the 
♦f King," &c. 

P. an. (M«) Thefe are the words of the Journals, 
They mean that the ele£lion was to be hplden at each of the 
^flTer^Qt boroughs in a diftrifl by turns. 
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Of the BOROUGH and COUNTY of thtt 



TOWN of POOLE. 




The Committee was thofen on Friday^ the 24th ofMahA^ 
and confiftcd of the following Gentlemen : . 

Charles Spencer^ Chairman 
John Elwes, ^^. ----—* 
Charles Turner, Efq. .i^ - - 



John Tempeft, Efq^ - - *. * 

Thomas Knight, E(q. - - •- 

George Grcnville, Efq. - • - 

Sir William Guife, Bartk - * 

Charles Wolfeley, Efq. - - * j 

Sir John Eden, Bart. - - - - ^ 

Sir Adam Fergufon, Bart. - « 
Hon, Lucius Ferdinand Cary, 

Thomas Powys, Efq, - * - 

Thomas Edwards Freeman, Efq. 

Nominees, 
Of the Petitionets : 

William Adam, Efq. - - - - 






^ OxFordfliite. 
Berkfliire; 
York. 
Durham^ 
Kent. 

Buckinghamlhi 
Gloucefterfhire^ 
Milborne Port* 

Durh. County* 

AyrQiirCfc 

Bridport 

Northamptonlh, 

Steyning* 



Gatton. 



Cardiganfliire* 



0/ the Sitting Membtrs : 
Vifcount Lifcorn^ - - - - • 

Petitioners. 

Hon Charles James Fox, and John Williams, E/q« Several 
Inhabitants and Houfeholders, (and alfo paying fcot and 
bearing lot,) within the Borough and County of the 
Town of Poole. 

Sitting Members : 
Sir Eyre Coote, K. B. Jofliua Mauger, Efq* 

Counsel, 

For the Petitioners: 

Mr. AUeyne, Mr. Elliot 

For tht Sitting ""Members : 
Mr. Wilfon, Mr. Batt.. 
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Of the BOROUGH and COUNTY of the 



TOWN of POOLE. 

ON Saturday, the 25th of March, the Com*" 
mittee being met» the two petitions were 
read, by which it appeared, that the only queftion 
in the caufe was. 

Whether the right of the election is " In the^ 
^ burgeffes of the borough exclufively;" or 

" In the inhabitants and houfeholders within 
** the borough, paying fcot and bearing lot ( i ).'^ 

The fheriff had rejefted thofe who tendered [226] 
their votes as inhabitants, houfeholders, and Only 
admitted the votes of burgeffes (2). 

. (1) In the pedtions the a majority^ whether the pay- 
words ** paying fcot and bear- inent of fcot and lot ifaoald b% 
*^ ing lot" were inferted^ bat thought an eifential qualifica* 
in parenthefis. Mr. Pox and don to perfons voting as inha« 
Mr. Williams had poUed a bitants, hoafeholders, or not. 
fafficient nnmbet to give them ^2) Votes 6 Dec> p. 33, 34. 

It 
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It was admitted, by the counfel on both fides^ 
that a great majority of the latter were in favour of 
the fitting members ; and 

Tbat> if the former have a right to Vote, ther6 
Was a great majority for Mr. Fox and Mn 
Williams* 

After the petitions had been read, the Chairmanj 
according to the ufual form, directed the clerk to 
read the laft determination in the Houfe of the 
light of eleftion. 

The cotinfel for the petitioners denied that there 
IS in the Journals any refolution of the Houfej 
touching the right of eledtion in this boit)ughi 
which can be confidered as a determination, within 
the meaning of the ftatute. 

The counfel for the fitting members infiftedj 
jjaiayj that fuch a determination is to be found in the 
entry in the Journals of the proceedings with regard 
to this borough, of the 9th of February 168^4 

This preliminary queftion was argued by all the 
counfeU 

The entry referred to is as follows. 

A petition of Thomas Chaffin, Efquire* com** 
|)laittmg that Sir Nathaniel Napper had been 
le turned, in prejudice to the petition€^j having 
been referred to the Committee of privileges and 
cledions^ their chairman reported to the Houfe, 

" That the matter in queftion was. Whether 
•• the right of eleftion be in t/ie mayor and burgepi 
** mly\ or in the mayor, burgeffes, and commonalty % 
•* who pay f cot and lot : 

« That 
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** That it appeared to the Committee^ by mssnf 
^' parli^unent returns^ which were produced to the 
** Committee, that the right of eledtion had 
'^ anciently been in the mayor and burgefles only ; 
^* except a return in the i8th year of King James 
^* the Firll ; wherein the commmalty are mentioned, 
^* with the mayor^ aldermen, and but^efies, in the 
" indenture ; but that indenture is fealed with the [228J 
^ common feal of the mayor, aldermen, and bur- 
" gefles. 

That Sir Nath. Nappci- had thirty*threc bur-' 
^' gefles, and Mn Chaffin but twenty-two. 

But, of the commonalty y that Mr* Chaffin Was 
" allowed to have had the greater number. 

And that, thereupoil, the Committee had 
** agreed on two refolves. 

I. That it is the opinicn of the Commit tee^ 
that the right of eleftion of burgei&s to fcrve in 
" this prcfent convention, for the town and county 
of Poole, is in the mayor, burgefs[es], and 
commonalty, of the faid town and county, who 
pay icot and lot. 

a. That it is the opinion of this Committee, 
" that Thomas Chaffin, Efquire, is duly eleded a 
*' burgefs to ferve in this prefent Convention, for 
** the town and county of Poole* 

A debate arifing in the Houfe thereupon ; 

The queftion being put. That this Houfe dO 

** agree with the Committee, that the right of [^^9] 

" eleftion of burgeffes to ferve in this prefent 

** Convention, for the town and county of Poole, 

* Vol. II. O ^ '' is 
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^ » ia th* anfor» boiigeflcs,. «nid ccumiiontltjr 
* of the £ud tcmuaad county, v/hof^. (c^otMid 

■ l«Hfr " ' : 

•• It pftfled in the negativi. 
. '« Tlie^e(li<m4>dj»g put, That the Houif do 
^ agree with the Coaumttec, That Tbotiyis Qviffiii 
** ElTquiitt U 4uly dcfted to £erve ia this pre&ot 
^* Convention^ for the town and county of Poole; . 

** It paflcd in the n^Mihe. 

'' Bcfolved, That Sir Natb. Napper, fiaioMt^ 
** is duly eledled a boi^is to ferve in this pre** 
'* fent CcMivention for the town and county of 
^* Pode ( I )/• 

CoiTHSKL far the Pakicmrt. 
This difagreement of tlw Houfe from the QoQx< 
inittee can never be coofideied «s a determioattoa 
[^3^] within the meaning of the ftatutt of George tte 
Second, becaufe* the confcquence of fuch a deter^ 
mination being to (but the door againft all futuit 
enquiry r and to conclude all perfons coxicemed| 
with regard to one of the itioft valuable ^agbt4 
known in tliie conftitution of tliis countryi'it ought 
tohpfq/kivevjad explicits 

^ All that can be inferred from the difagrfen^t 
of the Houfe is, ^hat they did npt think that tbd 
concjiufion drawn by the Committee was wanBant;e^ 
by the evidence which they appeared, by their 
report, to have had before them, and, thcrefor^i 
did not adopt that conclufion* 

(i> Joani* vol. X. p. ai* coL 2« 

.:-' J ' : If 
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* If the HouTe had moint to dedtf e the i%ht of 
ele£bion in Poole, upon that occafijab-i'tliey would 
have done it, as in other fimiltr cafes^ by a )iite^ 
reiblution. - -. i 

Whe« the Hemic ptits^^a iiegative dh-^ pno- 
pbfltion, it woidd be ftrangeindeed» if we^ tmift 
trifer that bf ftich native the conVerife of that 
prdpofition is neceflarily eftabliChed. - 

There is no other inftance where a di&greenient 
of the Houfe, from a resolution of the Committee [23 1} 
of privileges and eleftions, has been confidered aa 
a laft determination. 

It was aigued, on the other iide; 

That this was certainly a determination or judg* 
ment of the Houfe> upon the right of eleAion } 
for that Sir Nathaniel Napper could not have been 
adjndged to be duly elefted, but upon the Ibun^ 
dation tjf the right being in the mayt^r and bur^ 
gefl<^, exclulive of the other claimants. 

That it is not necefiary that the determination> 
in order to bring it within the meaning of the 
ftatute, (hould be in the techiiical fbmi of a re/(h 
htm. If that had been the intention of the legii^ 
laturCt the word ^' re/o/utmy* would have been 
ufed in the (latut^ ( i )• 

' Tbt counfel being di;v<%ed to withdraw, the 
Committee deliberated for about two hours, when 

(1) l^idi&ftMj Caft of Pionlefradl, vol. L p. 393. 400^ 401. 

oa they 
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they were called in again, and in&^med^ by the 
Chairman, that the Committee had 

♦Refolved, That they (hould pnxeed to give cvi* 
dence of the right of election, f 

The counfel for the petitioners endeavoured to 
prove the right to be as ftated in the petitions, firom 
general principles of law* and from the hiftory, con» 
Ilitution, and ancient u&ge of the borough. 

The fubffiance of their arguments and evidence 
was as follows : 

The general rule of law is, that in boroughs 
where there is no original charter, and no pre/cripiitf. 
ufage limiting the right of ele6tion, it is in the 
inhabitants houfeholders. This rule is recognized 
in a variety of cafes in Glanviiie's book, particuF* 
larly thofe of Cirencefter, p. 107, and Pontefraft* 
p. 142, and in Whitelock's Commentary, vol. L 
p. 560 (1). In the cafe of Cirencefter (or 
Ciceftcr), the entry in the Journals . is in thcfc 
words, " Refolved, That wheri$ xk> cuftom, nor^ 

[t So^ in the Commiuee on " be final;" iff^Sei in the ne-r 

an eledUon for this borooghj gative ; and in a fubfequent 

which met 3.1 'January 17829 Com mittee, which met 11 Feb. 

after argument at the'bar» the I791, the queftion was again 

que (lion being put^ " That the argued, and the Committee de« 

f< f^d refolutions of the Houfe cided, by a direA reiblotion, 

** of Commons of the 9th *' That the proceedings in 

" of Feb. 1688-9, are fuch *» 1688-9 do not amount to a 

** a determination as by the << laft refolation» withfn the 

« aa .of £ Geo.ll. c aif. m\ill ^ meaning of th^Mut'e."} 

(i) Suj>ra, Cafe of Pootefraft, roh i. p. 405. 

** charter 
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^' chtrter ftir elcftipOy thore the inhabitants^ hcmfe<» 
" holders^ ought to make the cic&ion (i).'* 
*That the aii^t^t proper fenfe of the word"^//r- 
genfeSy* or " Intrgejes^** is " the inhabUants of a 
b&rough^^ is proved by the following authorities. 
Siidman's Gloflary, Title " Burgetifesr White- 
lock's Commentary, vol. i. p. 500. vol. ii. p. 95. 
(z) Madox*s Firma Burgi, p. 2. No, 1 1 1 ;t ^^d 
that the Hqufe has fo underilood the word both in 
ancieot charters, and in returns, appears from the 
cafe of Abingdon, 23 May, 1660 (3), and that of. 
Aldborough in Yorkihire, 1.7 May, 1690 (4). 

From an inipedion of all the ancient charters-, 
granted to the corporation of Poole, it will be evi- 
dent, that, down to one of the loth year of the 
reign of Queen Elizabeth, " burgenfqy^ in thofc 
charters, noeaoa'^ inhabitants ^ 

\l will aifoappear, from infpedting the ancient 
returns to Parliament from this borough, until that 
period, that they all run in the name of the mayor [234] 
and burgenf^s* 

KvA the neceflary conclufion mud be, that the ' 
returns of members of Parliament, and the ele<5lions, 

(4) Joiurn. vol. i^ p. 792. (3) Jouriu vol. viii. p. 49. 

col. I. coU i^ ?. 

(2) f7/irCafeof Pomefraft, (4) Journ. vol. x. p. 418, 

vol. i. p. 405. col. I, 2. See thofe two cafes 

\^FidM alf<>> Lord Holt's opU cited in the cafe of PonrefraA, 

HKHit IQ the Cafe oi Jfi^by v. fufrs^ vol.i. p. 4059 406^ 407; 
Whiify 2 Ld.Raym.p.946.] 

03 were 
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wttt mtde by the mayor and iukMU n Ms dcmn td 
theiotbofElitAbeth. 

'{i>A]|llbe micient reccMrds cited in this cafe, 
wamr given in evidence, and i tranfcribed tbe paf- 
fi^ taken from them, from copies and tmnila^ 
titini, collated iad admitted by the parties.) 

RVIUENCE. 

♦ Poole is a borough by prefcription. 

* The firii charter to be found has no date, bM 
is iuppc^ed to have been granted fome iime be^ 
tweea rand 9 Bic*.L very near tbe bc^naingof 
legal memory, about the year 1 190. By thn chai^ 
ter, William Longefpee, (or Longfword), Icrd c( 
the manor of Great Canford and Po(^, grants and 
confirais to his iwr^ps of Poole and their heirs 
(inter alia J, Thzt his fud hwrgefes fliouklbaTe 

[^35] / wett and peaceably their yearly likerty €f herbage 
\ in bit heath, as they had adways been accuftomed 
to cnjoy^ and neceffiiries/ir their firing in his heath ' 
or common, by the view of his bailiffi. By the' 
ikme charter, a particular form of govermnebt 
was chalked out for the boroi^h. The faid biM»» 
gefies^ out of their own number, were to choofe 
fi^t hmgejes ; out of which fix^ he (the lord), was 
to appoint one to be head ruler, [^ropi^iu], and 
who was to be amovaUe ai bis, or their pkaiure^ 
if beflKwldn^ledhisdttty. The charter ftaiest 
. that> for the s^ye grant and confirmatiAB^ tbf 
faid burgefies had^ven threefcore aiid tCKOarkSi 
« about 56 L fterli^/ . .- 

\. .9 Coiriis£& 



From this charter it appMn^ thit the irard* 
^4hrr^^i*'is af^p&dto the hody at:jbrge» ir an 
ezSftjngbody befi^fc the gr^nt: thffw^re, there- 
{oT6.pr^ficr$ffiv0 itfrgeffis, i. e. iU miaiiiwis. The 
fix burg^iffi^ were tobe cbo&xu.aa it iivoulcl fcenia 
mercfly as fix perfons out of whiMn the lord jBtg^t 
name one to be ^prop$Jkus^ and did not foon a le* [236] 
left body for any othw purpofe. 

Under this grants confirmed by all the fubie* 
quent charters, the inkMtams of Pocde have idicay^ 
enj<^ed, and to this day continue to enjoy, a tight 
ofcommon* 

EVIDENCE. 
^ To prove the right of common in the iahabi* 
^ toi^s^ Jdin Had<kn, Efq; was called. 
^* it appeared that he is poflefled of an eftate for 

* 99 years in the manor of Canferd, and that Jie is 

* an inhabit mtoi Poole ; the tenants' cf the nanor 
* ' of Canford have an trntimiieJ right of comrnon. ' 

t'^Hiseridence was objeAed to by thexoun&l 
^'for:the fitting members, . .. .i> 

:>^ It was faid, that he was an intei^eAed'^tneisi 
'c7h^ if he could tibibtifli kbear^htofqonlmfl^ 
^ Ltn^ tlie inhabitants of Poold^k^liiiBifelf would iiAT^ ' 
'citdoublf ami* mom^vduabie ri^tj ifer that al-^^ 
^tbol:^ the right of ijie tenants of tbo n&nor of 
'^^OuiifeBxi might bb MdKMsTi^^^ thai d^not* [237] 
Vjentideitlidm'to put c«i any .indefinite numtstoabf 
^ cattle ', for that, even when yOYrilhlty^ what Ss fire* 
•ja»fin)^'3 04 ' * quently 
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* quently caHed cotnmoii^j mmbre^ you can only 
^ put on as many cattle as are fufficient to ftock 
f and manure your lands (QtuereJ ( i )• * 

' The Committee, after the point had be^a 
f argued, ReTolved^ Not to admit the evidence. 
^ James Edwards was called for the fame pur^- 
pofis. He IS ftcward to Sir John Webb, lord of 
-the manor of Canford. The amount of his evi* 
dence was this : 

. ^ The inhabitants of Poole claim a right of com- 
mem, and take herbage and turf. He never heard 
anything to the contrary. Never heard that 
their right had been conteiled by former lords^ 
Has known the tnanor fifteen years. Has been 
houfcTfteward to SSr John . Webb fifteen years i 
but jand^eward only one year and three mondis. 
The lord only drives the common. He, (the wit«» 
n^s) never aififled but at one drifts On that 
. occafion, after the common was driven, feveral 
ii^imthants of pople came and claimed their cattle* 
H^ has feen turf cut and cfirried into Poole, 
There arc fom^ tenants of Canford manor who 
live in Poole, Not many» H^ ^oes not know 
whether . it was for them that the turf wa$ cut. 
Nor whether thofe inhabit?itPts of Pooje who came 
to claim their cattle, w^^re tenants pf Canford 
manor. l\^ cannot name any of thepi i and can* 
not tell whether they were more in number, 
f than thofe tpqaqts pf th(^ mjuiQf whp reiide in 
^ Poole. 



{}) Fi^t } Blackft. p, J38, 239. 4to. 
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^ ^Tfae next charter, bearing date lo June» 45 

* Edw. IIL (i 37 1 ), is granted by William de Mon* 
^ tacute, Earl of Salifbury, and lord of the manor 
' of Canford. It contains zn infpeximuSy recital, 
^ istnd confittnation of the charter of Long^pee ; 
^ and grants that the prapqfitus (hould be, from 
' thenceforth^ called mayor. The grant to the 
^ bui^efles to dig turf, and to cut heath and furze, 

* is renewed in more exprefs and explicit terms. 

* By the third charter, dated 8 Feb. 12 Hen. IV. [239] 
' ( 1 4 1 1 .) Thomas de Montacute, Earl of Saliibmy; 

* iord of the manor of Canford, recites and con-^ 
^ firms the two preceding ones, to the aforefaid 
^ ^rg^Jf^^ and their heirs. 

♦ The fourth is a royal grant of Henry VL in the 
' eleventh year of his reign, (1433) founded, as it 
^ would feem, on an aft of Parliament to the fame 
^ effedk, (Rta. Pari, in Turr. Lond. 1 1 Henry VL 

* «. 38.^ to the mayor and burgejfesy that Poole 
^ (hall be a free port ; and giving to the faid mayor 

* and burgeffes licence to wall, intrench, and fortify 
^ the - ikid town and port <^ Poole, and parts ad- 
^ 'jacent ; the faid mayor and burgeffes having made 

* an oflfer to that effeft.' 

CouNSEL/(?r the Petitioners. 
It cannot be fuppofed, that, in this laft men- 
tioned charter, the word *^ burgenfes^^ is confined to 
the fix particularized in that of Longefpee, or that 
the mayor and £;( perfons only undertook fo ex- 

penfive 
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-. • V- 'i, / ..-' . :; .i^ • " \ :• : re '!.•;,* • v * 

' jhwrg^jmdhiaki^^itfA ^veddy.madtctiiMid two 

* .maotial fak^ ^ Tbk too ivaA. Ipiy tb<r autharity oi 

* PftrUuneot. : . 

1 Xhc&ctlu dated zo Jan, i Edw, lY. (14^9) 
'tsMkaiosaa/^^xi^ii/, recittU Md cmfiranit^iD 

< (^:the£burtbt to tbe myor and hrgejis, wd ib^ 

< .fofrriTarx ; aad process on the fappo6tioa.of 

* Henry VI. having been only King de/a3fif . 

* The fevcnth, dated 20 June, 3 Hen. VIII. 

* contains an it^pcxmus and lecitai ^XV'^ fifth and 
^ fixth» and a xonfirmation of tkem ^ the mffor 

* sndburgeffis erf. the town of Pj>ol(^ and. tb^ 

' fuccefibrs. _ . j . : 

• • •- 

•'■• • .*«.^ ^A *♦*. 

-■^ * 

Here the ^lant .q£ the Aarket H9Atymi6mt,iOc 
the mayor^kia[geJ[(Oy ^ht^htmtt^ ti f>MiiiindlitO : 
[a4t] the may^r and jiurgcfesi isbidx dctaHQt^biataiftbtl 
promifcuoua uie and meaning of the'W<^Qd9<f ^f9H; 



^^j" and 



u .i«JL^Jj>..*M^^7J . . 
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' The eighth, dated i a Hol . %III.v (iB5S3 ^. nu 
not tetti, as Jxing anihateiitl. ouh .?;.?c u ta) 
^ Bf the nitrthx <i«lted ^.MkfX^x. t ^!H^H;''V3iI. ' 

(15*7) 



* vice admiral of England, recitii^ th$t :fch» idk^ 
' puty admiiml of England, and hb coMniilary ge- 
' neral, had ioTpeiftid iiltlbe ib^ and ptu^ 

' ^^kligeS) ^cid dK fimner gnMs 0i bk^ and the 
^^rant o6WiffittKi' de Moottcliie to tb^ MQMr, 
' hniim^kaHiffst htarg^ts^ 4md hdutUkmts^ and 
^ alfo the late confinnation by Hen. Vlf L by iriiidi 
' they are fully excepted from all kind of juiifiBc* 
' tioQ and power of the admiral of Eog^buid; de* 
^claresthat the faid privileges are n^ft dcariy 
^ demonftrated to belong to the iaid maywr^ kn^ 
^ thmuj hailiffsj tntrgtjfn^ mid inhahitams\ andfatifies 
^ and coniiniis the fiune«' 

CoirKSEt.^ tU Pcthwars. [a^zl 

Hete, it it erident, thtt the former grants to the 
mayor and hurgegeiy particularly the grant of the 
privilq^ of a free port, were itnderftood to veil 
thofe privileges in the inkabitant$\ or, in other 
WQvds, tha^ the term ^ hurgeffsi^ included in* 
iaUam; Aftd thk is declared upon a foiemn ex- 
aotiMini of the former graats» by the officers of 
the lM4h^ admiral^ whole inteteft it was to deny 
thena tlNife pnvtlqges, betng aa iafrii^emeat of 
the geaend jiirifiiiaioo of the admiralty. 

EVIDENCE. 

^Tht teoA WAS not read, 

(c3* It bears date 18 Feb. i EHx. (i5;9) ^ and 

^ faQnlaiM ^ibi p^fnnl9Mf9 n^tod^ and confirmatbn 
. Vet • of 
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» 

oT the fbrmer charters^ granted by ihe' lo/ds iSftikt 
manor <^ Canford, ) 

' The eleventh is in Engtiflb, and contains tjie 
arms of the town of Poole, emblazoned by Cla* 
rencieux, king of arms, who declares, '^ Tbek be 
the armes appertaititnge and belonginge t& tht 
maire, hai/yfes, butgefyes and inhdHkints of the 
towne of Poole, and to all the corporacion of the 
f;ttne, which inhabitants of thefaid towne of Poole, 
'^ a^>{)eared by anncynt charters to me, in my 
vifitaddn (hewed, were incorporated by WiUiam 
Longefpee Erleof Sarum by the name of Parte 
ryve (i) baylyfe, and burgefyes of his town of 
Poole, parfell of his manor of Canford, which 
corporacion was ratyfied, ammplifyed and con- 
firmed by William Monteacute ErJe of Sarum, 
by the name of his mayre, baylyfe and bu^fycs 
of his faid town and burrough of Poole, which 
towne and botrough of Poole is now in the snherir 
tance of James Biunte knyghte^ Lord Mo^n^ofe, 
as in the right of his faid manorof C$fiford» The 
whiche arms above fet forthe, I Clamncieux 
Kynge of Armes have ratified and confitmirdrm- 
to the mayre, baylyis, borgefyds aild i«^b^i«ifitr 
5f the faid towne and burotr^« of* PMib in this 
my prefent vifitacion within • the CoiMHtye^ of 
Dorfete." 

Cou NSEL for the Petitioners. 
There is no date to the laft mentioned inftm- 



(1) Probably his Ujmfliiimi of Pnj^iii. 



ment, 



iiient) but it muft have been befose the idtk year 
of Queen Elizabeth, becaufei in that year, Poole 
was ere<%ed into a county (i). 

Perhaps it may be faid that, notwitbftandtt^ the 
promifcuous ufe of the words " bvrgeffes^^ and 
f^ inhabiiants*' in the foregoing charters, inhabitants 
arc incapable of incorporation, or of taking as a cor- 
porate body. But fuch an opinion is not founded 
on any found principle of law, nor fupported by 
any decifion in Weftminfter-hall ; and tliere are 
other inftances befides Poole, where inhabitants, as 
fijcb, are made corporators. In Hobart's Reports, 
p. 14. and in Coke's, part 1 2. f. 1 2 1 . it appears that, 
by the charter of the borough of Dungannon in 
Ireland, '' The inhabitants of the faid bcHrough were 
^^ made a corporation." 

EVIDENCE. [msJ 

* The returns to Parliament, for the borougli of 
' Poole, before the loth of Eliaabeth, which are 

* preferved in the Roll's chapel, are as follows : 

- I. One of 36 Edw. III. Thfe eleftors are "nolf 
snentioaed in this, it being only the general reti^ra 
©f the (herifffor the whole county (2). 

. * 1 Sept. 12 Edw. IV. " It is witneflTed that the 
^ burgeffks of the faa\e borough have unanimoufly 

* eleded, &c/' 

. j(i) V Hi infra t Charter of doo« Nol« (C) /ipni, vol. i. p.' 
10 Eliz. 450. 

(a) See theCafeof Abing* 

- . . ^ From- 
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* Pmm tUs iduriu none cia te fiouad liH tb 

* 3« 3^3 Sept. 1. Mtf* '^ ficbmett Jib fohn 
^ Bogsrs knight» (htvff t£ iht ooiwf ^Ddilift, 
1 o£the<meptetie,.ttid John Dcvy tmy^r Ar^ !0^il« 

Itam Grein the byliffe^s depiite^: Jli^Jliv 1*^^^ 
M« JEU R* Rr and T. G. bmfiof&s af^^che %ktd 
lowae» Wy tneflethe> that . the; matym^ - hffkS^ 
^Qput^ and bnrg^es of the faid toiKriie have tk^ 
ed/* &€. — Attefted under their common {etl. ' ^^ 

* 4, I Nov. I & z Phil. & Mar. ** Betwca 
Sir John Tregonnd knight^ (beriffof the^countf 
of Dorfet* of the cme partie, and William New* 
nian^ mayor^ Richard Goddard bailieff ; Ji M«t 
M. R.^ Th* B., J. C, J. S.^ ^urg^es of tbefaid 
towne of Poole of the other panic, witnefethe^ 
that we» the faid mayor, bulief^ and burgeges of 
the faid town have elcdbed* &c* In witncs where* 
crf^ &c.*-rthe faid mayor bailief and intrg^ hate 
put the common {eal of the faid town,".' - - 
•;5* I Elia. ** Byindentum between &- JxA* 

LHorfey knight, (heriff c^Dorfet, ;of the onepirty 
WilW.<r. mayor of Poole, W. B-, haily, J, i^i 
J. A., (then fevcral words oblitciated) J* IV 
W, N., J, B.> J. C, and W. (then fevoal' words 
obliter^ed) jfiud town of Poole,, witneflithcth*t 
the mayor, baily and burgejfes of, &c, have fXt§;xAi 
&c.— In witnes, &c. the faid mayor, baily; siad- 
i(then fey^ral words obliterated) have put io- 
their common feal, of the fjud town of Poole/ -:- 
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Thcnbovt are all the mutns whkiiotto piki^ 
^(H^pn. hAYtibcm aUe ta fiftd of a dirte ^ateirk)r to 
lbe:ict&'<tfQoeeaElizabetli, : ,; . : ^ ^^ ' 

lliefQ4reiiQ:corporatian-bod(S.of the toi»A^f 
Piiftte exMat poor to that yea^. 

The orfidt «£ «^ haa been hitherto (aid; and of 
Ifae evideiitt praduced^ is ^ That the comnAm law 
j^^ of c)(&iafi for boioiqghs is in all the itihafai*' 
tanta houfeboidtrs. That thare is no piefcnption 
and no charter prior to the loth of' Queen Eliza* 
betfa» ocmtrary to thi$ common law right » in the 
t«wa of Poole* That " htrgenfes'' (or '' butgeffss'') 
\Sk a. tdrm uied in ancient writings and inftrvunents 
fipr the hAahitants of a borough. That it nieans ib 
ki the charters of this borough till the loth of 
Elizabeth. Hiat all grants to the burgejfes of Poole ' 
bave^ in faft, paiTed the thing granted to the ^ 
mimiittmts. That the arms, and, confequently/ 
|he ccmnMOiieat, belong to the inkabifam, Md' 
therefore, that every inftrament, fealed with : the [248] 
^^nmuot fbal, is the inftrument and ad of the' 
mi^aiiianis. That the returns to Parliament, &oa ' 
thb jearlteft times, till the xoth of Elizabeth^ beiqg * 
fealed i«itfa the cpmmon feal, and teftifying that' 
^dle^dbdLQSls were made by the mayor, bailiff and ' 
harg^est :pmve that, till that time, the right of* 
ele&iori, wKich, by the common law, was in the * 
wtAtf^/tof/j^houfeholders, was, in fa<5t, tJnj6yed and * 
ejcerdfed by^them^ 
, If 
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If it could be fliown, that, ftem that time td 
this^ the inhabitants had Aeirer exercifed, or chtmed 
the right of voting for members ot Parlhunetit ; if 
the uniform • praftice, ever fince^ had been^ thic 
eledions were made by the mayor, bailiffs, and a 
certain reftrifted number of inhabitants called ^* 
gijfes } if byeJaws, or even royal charters, could be 
produced, confining the right to them; — no it-* 
linquifhment, no ufage, no bye-law, no chstttcr, 
nothing but an aft of Parliament, or a clear deter- 
mination of the Houfe (which, coupled with the 
ftatute of George the Second, would nave the fordi 
[249] of an aft of Parliament) could have power to 
deprive them of that right- This is ( i ) fup^rted 
by the authority of Lord Coke, and fully efta* 
blifhed by the cafe of Agmondeftiam, Marlow, 
Wendover, and Hertford, Glanville, p. 87. of 
Dover, p. 66* of Chippenham, p- 53. and rf Win- 
chelfea, p. 17; and in the Journals, by the cafes 
of Colchefter ( 2 ), 28 March, 1628, ^and Bofbon, 
8 May, 1628 (3) (A)* 

But, with regard to Poole, it will appear fifodi 
the fubfequent view of the charters, *the records of 
the borough, and the returns to Parliament, with 
the proceedings on contefted eleftioiiSj fi©m the 
loth of Queen Elizabeth downwards, that there is 
not, from that time to this day, any charter whici 

• 

(i) 4lnft. p. 48, 

(i) Jourr. vol, i. p. 876. co\ 2. 

(3) Journ. r^me vol. p. 893. col. 2. 

I ' has 
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lias attempted to narrow the right of eJeftlon, nor 
even any bye^law of the borough, no aft of Parlia- 
ment, no determination within the meaning of the 
ftatute, (for, if the Committee had thought the 
entry of 168J. was fuch a determination, they [250] 
would not have fuffered the evidence, which has 
been given, to be produced) and no relinquifh- 
ment^ or contrary ufage for more than eighty 
years. 

(t^ The Chairman here interrupted the counfel, 
to inform them that the Committee did not mean 
that they fliould be underftood to have decided 
that the proceedings in 1687 do or do not contain a 
determination of the Houfe within the meaning of 
the ftatute.) 

EVIDENCE. 

* The 1 2th charter of the borough was granted 
^ 10 EHz. (23 June, 1568), and is to the following 

* effeft : 

* It recites the charter of 3 Hen. VIII. and 

* thofe therein recited, and ratifies and confirms 

* the immunities granted by them to the mayor, 

* bailiffs, burgelTes, and inhabitantSy as the faid 

* mayor, bailiffs, burgefTes, and inhabitants^ bom 

* the time of making the faid charters, were accuf^ 

* tomed to hold and enjoy them. 

' It recites, that the mayor, bailifTs, burgefTes, [^5i3 
^ and inhabitants, time out of mind, had enjoyed 

* the faid privileges, &c. and others, as well by 

* prefcription as by reafon of the afprefaid grants. 

Vol. II. P ' but 



«5* 



[^5^ 



CASE XVIII. 

but that the faid mayor^ bailiffs, bui^efies, and 
inhabitants had not enjoyed them for many years 
^paft, to the great detriment of the faid town, by 
which it was threatened with ruin, and the good 
government of the fame was almoft extind. 

* That thereupon the burgejfes and inhabitants of 
Poole had petitioned the Queen, that ihe would 
make, reftore, and create the faid burgejfes afid 
inhabitants into another body corporate and 
politic. 

* That (he therefore, &c. (hoping that, if the 
inhabitants of the town aforefaid, and their fuc- 
ceffors (hould enjoy, by her grant, greater ho- 
nours, liberties, and privileges, they will think 
themfelves bound, &c.) grants that the faid town 
of Poole (hall be for ever after a free town of 
itfelf, and be incorporated, to cohfift of onfe 
mayor, two bailiffs, burgelfes, and commonalty, 
(in the original communitas), and that they the 
laid mayor, bailiffs, burgelfes, and commonalty, . 
be one body politic, by the name of the mayor, 
bailiffs, burgeifes, and commonalty of the town 
of Poole, &c. 

* That the burgelfes of the town aforefaid may 
eleft every year (on a day fixed by the charter) a 
fit and difcreet burgefs to be mayor, and twb 
other burgelfes of the faid town to be bailiffs^ 
&c. 

* That the faid mayor, bailiffs, burgelfes, arid 
tommona/ty, and their fucceflbrs, and the inhabi- 
tants and refidcnts within the faid town, be, in 

* no 
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fto fort, liable to be bound by any precepts of 
the ftewards, marthal, or clerk of the market of 
the houfehold. 

' She grants a ftaple to the faid mayor, bailiffs, 
burgefies, and commonalty^ and their heirs and 
fucceiTors \ and that the faid burgefles may 
choofe, out df themfelves, annually, a mayor and 
two conftables of the flaple. 

* That the faid mayor, bailiffs, burgeffes, and 
commonalty^ and their heirs and fucceflbrs, may 
annually eleft and conftitute, (on a day fixed) [253^ 
out of the inhabitants of the town and fuburbs 
thereof^ or out of others, all manner of brokers, 

&c. 

* She then grants to the faid mayor, bailiffs, 
burgeffes, and commonalty^ and their fucceffors, 
that the town aforefaid, with the fuburbs, places, 
and precinfts aforefaid, be, for ever afterwards, 
one entire county , incorporated in deed and name, 
and diflindt and altogether feparate from the 
county of Dorfet, by the name of the county of 
the town of Poole. 

* That the faid mayor, bailiffs, burgeffes, and 
commonalty (hall have, in the faid town, one (heriff, 
The burgeffes of the faid town, and their fuc- 
ceffors, in every year, (on a day fixed) to eledt 
one difcreet perfon, out of their fellow-burgeffes, 
(comburgenfes in the original), for the fheriff q£ 
the faid town. 

' She grants to the mayor, bailiffs, burgeffes, 

pa * aiid 
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and commonalty a weekly court, to be held in the 
Guildhall, before the mayor and fenior bulifF. 

* * To the mayor, bailiffs, burgeffes, and cm-- 
monaltyj that the mayor, for the time being, and 
one /killed in the law, and alfo four burgeffes, 
to be chofen, annually, out of the difcreet bur- 
geffes, (on a day fixed) Ihall be keepers, (i. e. juf- 
tices) of the peace. 

' To the mayor, bailiffs, burgeffes, and com- 
monalty^ view of frankpledge, &c. 
' To the mayor, bailiffs, burgeffes, and coM' 

monalty^ and their fucceffors, that none of them, 
nor any inhabitant^ or refident, within the town, 
&c. fhall be impanelled, againfl his will, on any 
a/5ze, jury, or inquifition, &c. without the town 
of Poole, 

* That the inhabitants^ burgeJfeSy and commonaltyy 
of the town of Poole, may have their guild, and 
all their liberties, jurifdiftions, &c. by land and 
by fea, in the fame manner with the mayor, bai- 
liffs, and burgeffes of the town of Southampton, 
and all other liberties, &c. which the mayor, 
bailiffs, burgeJJ'es and inhabitants heretofore had, or 

^ tifed to have. 
[255] * That the faid mayor, bailiffs, bui^effes, and 
commonaltyy and their fucceffors, and all other 
inhabitants and burgeffes of Poole, fhall be free 
from toll, paliage, bridgage, chimnage, &i. 

* That the faid mayor, bailiffs, burgeffes, and 

^(?w;w(?«tf//y, fhall have the return of all writs within 

the town. 

* That 
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* That the faid mayor, bailiffs, burgeffes, and 

* ctmmonalty^ Ihall create, out of themfelves, coro- 

* ners, &c. 

* That none of the faid mayor, bailiffs, burgeffes, 

* and commonalty^ inhabiting within the faid town, 
^ (hall be impleaded without the faid town, except 
' for fuch trefpaffes as (hail be done againft the 

* Queen, or her heirs/ 

Cou N 8 E L for the Petitioners. ' 

By this charter, the borough of Poole was 
creAed into a county by itfelf, and its corporate 
name was changed ; but the old royal charters were 
confirmed by it. The new charter was granted at 
the requeft of the inhabitants to confirm and enlarge 
their privileges, and now they were formed into a [256] 
feparate integral part, diftinft from burgeffes, by 
the name of the commonalty, (or, in the Latin^ 
commtmitas,) 

What has been faid of the ancient fenfe of the 
word' ^* burgenfes^* or " burgejjes** is true of that of 
the word " commonalty ^^ which may, by the parti- 
cular conftitution and corporate name of a place, 
fignify a reftrided number, but, in its more proper 
and common acceptation, comprehends the whole 
body of the inhabitants. 

The cafe already cited from Hobart ( i ), to (how 
that inhabitants are capable of incorporation, (liows, 
iikewife, that they may be incorporated by the 

(1) Vide fupra, p. 244. 

p 3 name 
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name of commonalty . The charter, in'thatcife, 
fays, " That the inhabitants (hall be a body corporate 
*' by the name of provoft, free burgeffes, and 
" commonalty y That they may vote for members 
of Parliament, by the name of commons, or com- 
monalty, appears from the cafes of Bridport, 12 
[257] April, 1628 (i)i and Warwick, 31 May, 1628 
(2) (B). 

That commonalty (or communitas) means the 
inhabitants of Poole in the charter of the loth of 
Elizabeth is clear, becaufe it was granted to, and 
at the requefl. of, the inhabitants ; becaufe it con- 
firms all former grants to the inhabitants ; becaufe 
the commonalty are, throughout, diftinguiflied from 
the burgejfesy the latter name being thenceforth 
confined to the feled: burgeffes, whofe origin may 
probably be traced to the fix mentioned in the 
charter of Longefpee, although, in courfe of time, 
their number had been gradually encreafed. la 
thofe parts of the charter where the word " it^ha-^ 
** Jbitants'* is ufed and joined with " commonaltyl^ 
it is only employed as being more explicit, but ftiU 
as defcriptive of the fame perfons. 

V 

EVIDENCE. 

* The thirteenth charter, bearing date 24 Nov. 
[258] * 19 Car, II. (1668) contains a confirmation of all 

* former privileges, and a grant of new ones to the 

* mayor, bailifis, burgeffes, and commonalty. 'Ihis 

(1) Journ. vol. I. p. 882. col. I. 
(2j Journ. fame vol, p« 907. coL 2. 

« charter 
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charter recites that the town of Poole had bcen^ 
of old, incorporated, by the name of mayor, 
bailiffs, burgefles, and commonalty ; and that the 
burgeffes and inhabitants thereof, as well by that 
name as by other names j have ufed and enjoyed 
divers privileges, &c. 

* 26 Car. II. An information, in the nature of 
Quo WarrantOy iffued againft the corporation of 
Poole, by the name of mayor, bailiffs, burgefles, 
and commonalty^ and their franchifes, were feized 
into the hands of the Crown. This Quo Warranto 
was produced to the Committee. 

^ 30 Sept. 30 Car. II. The burgefles and inha- 
bitants of the town of Poole prefented an addrefs 
and fubmiflion to the King, praying that they 
might be reftored to their franchifes. This was 
read. 

* The fourteenth charter, 14 Jac. II. is a cha'-ter 

of releafe, and reftoration. After reciting the [259] 
good fervices of the burgeffes, and inhabitants of 
Poole, it releafes to the faid burgeffes and inha- 
bitants, as likewife to the mayor, bailiffs, bur- 
geffes, and commonalty^ the judgments obtained 
againft the faid mayor, bailiffs, burgefles, and 
commonalty, or againft the inhabitants^ by the name 
of mayor ^ bailiffs^ burgejfesy inhabitants y and ccm^ 
monaltyy or any other name or names, in Kafter 
term, 26 Car. II. and Hilary term, 2 Jac. II.; and 
it reftores, and grants, to the fame burgefles and 
inhabitantSy as alfo to the mayor, bailiffb, burgeffes, 
and commonaltyy all the liberties, &c, which the 

p 4 * faid 
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faid burgeifes and inhabitants^ or the mayor, bai* 
liifs, burgeiies, and commonalty^ had, or by right 
ought to have had, before obtaining the &d 
judgment, by the name, or in the right, of the 
burgeffes or inhabitants^ or by what names foever 
the incorporate body was called ; and that the bur* 
gejfes and inhabitants of the faid town, for the time 
to come, might and Ihould be called one body 
corporate and politick, in deed, form, and nam^ 
by the name of the mi^or^ bailiffs^ burgejfes and 
commonalty of the town of Poole 3 as alfo, all and 
lingular fuch names as they lawfully had jit the 
time of obtaining the judgment aforefiiid. In a 
fubfequent part, it grants that the burgefles and 
inhabitants of the faid town (hould be gathered 
together in the ufual place to make eleSlionSy and 
do all other things requifite and accuftomcd to 
be done* 



Counsel /or the Petitioners^ 

This charter demonftrates, that the inhabitants 
were part of the ancient corporation ; that " conh 
** monaltf^ and " inhabitants*^ were terms indifcri- 
minately ufed, as defcriptive of the fame perfons; 
and that the corporate name, of mayor^ bailiffs, 
burgejesj, and commonalty^ comprehends the inha^ 
bitants. 

Whatever aft, therefore, imports to have been 
done by the mayor, bailijffs, Imrgeffes and cofXk- 
monalty, muft be taken to be th« concurrent aft 

3 ^ 
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of the inhabitants, and the feleft part of the cor- 
poration. 

It has been (hown, that the arms, and confe* 
quently the common feal, belong to the inhabi- 
tants ; and that every inftrument or deed, to which 
that feal is affixed, muft therefore be taken to be 
the ad: of the inhabitants (i). It remains to 
examine the records of the corporation, and the 
returns to Parliament, iince the loth of Elizabeth. 

EVIDENCE. 

* ift Entry.] 14 June, 10 Eliz. 1568, (and juft 
before the charter of that year paiTed), It is agreed 
and condefcended, that William Newman, now 
mayor of the town of Poole, with William Con* 
flantine and William Green, burgefles of the 
fame town, being requefted thereunto by the 
burgefles and inhabitants thereof, whofe names 
are hereunder written, do fue, labour, and travel 
(&c. to obtain a new charter), and we, the faid 
burgefles and nierchants, do promife and bind 
ourfelves (&c to anfwer all chaiges). This record [262} 
is fubfcribed with about 80 names. 

* 2d Entry.] 14 Sep. 1592. By the mayor^ 
bailiffs, burgefles, and commonaltyy — ^That the 
mayor, by himfelf, or with afliflance, (hall colleft 
all the town-rents, dues, and revenues. This 
entry has a crofs drawn through it. 

* 3d Entry.] 26 Sep. 1592. An agreement of 

* two 
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twQ coUeAors, with the mayor, bailiffs, burgcflcs, 
and commonalty^ about coUeding the revenues for 
that year. 

4th Entry.] 1642. An order of the mayor, 
bailiffs, aldermen, and commonalty^ appointing 
fix ordinary men of the commonalty to be watch^* 
men. 

* (td^ The diftinftion of aldermen, which occurs 
in many of the entries, does not imply any new 
integral part of the corporation. It only means 
fuch burgeffes as have ferved the office of mayor. 
The fame name is given to perfons of that de- 
fcription in feveral other boroughs). 

* 5th Entry.] 13 Oft. 1654. Concerning a 
compofition with certain individuals for a tax 

[263] « upon brewing. This entry now (lands in the 
name of mayor, bailiffs, and burgeffes, but the 
word *' commonaltf is evidently erafed/ 

Counsel for the Petitioners. 

This aukward attempt (hows, that it was under- 
ftood by the feled part of the corporation, at the 
time when the rafure was made, that the word 
•• commonalty j'' in the corporate name, meant^fome- 
thing different from burgeffes. The entry itfelt 
when the word is reftored, (hows it, for it purports 
that the mayor, bailiffs, burgeffes, * and commonalty^ 
' (i. c. the whole corporate body) order, that the 

* mayor, bailiffs, and burgeffes, (i. e. a feleft part) 

* (hall fettle the terms of the compofition.' 

• EVI- 
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EVIDENCE. 

6th Entry.] 20 Sept. 1661. Being eleftion* 

* day, ordered by the mayor, aldermen, and bur- 
' gefles, that no perfon (hall henceforth be made a 
' burgefs, without the confent of the mayor, three 
^ aldermen, and eight other burgefles, inhabitants 
■ of this town. 

* 7th Entry.] 1668. At a common-hall aflcm- [264] 

* bled, 20 May, 1688, we, the mayor, aldermen, 

* burgcffes, and commonalty do, by this writing, 

* oblige ourfelves to pay, &c. to our prefent mi- 

* nifter. The word ** commonaltyi^ in this entry, 

* is interlined, and in blacker ink than the reft*. 

' 8th Entry.] 1699. The mayor, bailiffs, bur- 

* gefles, and commonalty^ nominate and appoint 

* Samuel Bond, efquire, to be the recorder. This 

* appointment is fubfcribed with the name of the 

* maj'or, and a great many other names. The power 

* of choofing a recorder was granted and confirmed 

* by the charter of the 19th of Charles the lid. to 

* the mayor, bailiffs, burgefles, and commonalty. 

* Several other entries were read, but they were 

* either to the fame purpofe with the foregoing, or 

* were not relied on, in the arguments on either 
< fide, 

* A petition was then produced by Mr. Speed, 

* clerk of the journals and papers, which is in the 

[* Bulfc it appeared, on in- uith the mayor's rame, which, 
ipedion by the Committee in with feveral otheis, is fub« 
1791, to be in the iiMne ink fcribed to this entry.] 

^ name 
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name of the mayor, bailiffs, burgpffes, and com" 
mtmaliy of Poole, and bears date, and was pre- 
fcntedto* the Houfe of Commons in 1758. It is 
fubfcribed with a great many names ; and Henry 
Auftin, town-clerk of Poole, being fworn, proved 
that Hadden, Cobb, and Nicolfon, three of the 
fubfcribers, were only inhabit ant 5 y and not ^urgejfes, 
at the time of their figning the petition. 
* Then a deed of mortgage, dated in 1756, was 
produced, between the mayor, bailiffs, burgefles, 
and commonalty of the one part, and one Cobb, an 
inhabitant of Poole, of the other part, by which 
the faid mayor« bailiff's, burgefTes, and commonalty^ 
mortgaged the market to the faid Cobb/ 

Cou NSE L for the Petitioners. 

In this deed, " commonaltf^ muft mean inhahi" 
tantSy for the concurrence of the inhabitants was 
abfolutely neceflary to a mortgage of the market, 
fince it was granted to them by the exprefs words 
of the charter of 3 Hen. VIIL (i). 

[t66] EVIDENCE. 

■ The returns which the counfel for the peti- 
' tioners produced, pofterior to 10 Eliz, were as 

* follows: 

' I. 14 Apr. 14 Eliz. (157s)' This return is 
^ in the name of the mayor, fenior bailiff", and J. 

* M., W. N., &c. (nominatim) and many others, 



(1) Fide fupra, f. nom 
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* 

^ free and lawfid men of the faid county^ dwelling 

* and refiding eleftors.' 

Counsel /<?r the Petitioners. 

. From this return it would feem^ that» after the 
change which had lately happened in the conftitu^ 
lion of the place, by which it was made a county, 
the idea was, that the eleftion of the members of 
Parliament was to be by iht freeholders. It ferves, 
however, to (how, that there was no diflinftion 
loade at this election, between burgeffes and other 
inhabitants. 

EVIDENCE. 

* 2, 28 Eliz. {1586). Between the mayor, bailiffs, 
^ burgefles, and commonalty^ and the flieriff, &c. — 

* The faid mayor, bailiffs, bui^efles, and commonalty [267] 

* did chooie, &c. — Under the feal of the mayor, 

* bailiffs^ burgeffes, and commonalty. 

* 3. ^6 Eliz. (1588). Between the (heriff and 

* Ai mayor, B, C, &c. (nominatim) and others, al- 

* dermen, buigeffes, and commonalty, &c,— wit- 

* neffeth, that the faid mayor, aldermen, burgeffes, 

* and commonalty y did eled, &c. — ^Under the com- 

* mon feal of the faid town of Poole. ^ This is 

* the firft return in which the word " aldermen*^ 

* occurs. 

* 4. 18 Jac. I. (1621). Between the (heriff and 

* A, the mayor, B, C, D, &c. (nominatim) and 

* others, aldermen, burgeffes, and commonalty^ &c- 

* had eledled, &c. In witnefs whereof, we the faid 

* mayor. 
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mayor, aldermen, and burgefles» fet our cofnmdtt 
ieal of the faid town, &c. ^ In the laft,as m 
this, the mayor, aldermen, and burgeflcs, arc faid 
to have affixed the common feal. 
* 5. I Apr. 13 Car. II. (1661). Between R.S* 
(heriff, and H. H., mayor, R. D., G. S.,M. D., 
[a68] • W. M., D. S , P. H., E. M., H. J., J. S., J, C, 
&c. and others, aldermen and burgejjis mkabitants 
— — ^ — witneffeth, that the faid mayor, aldermen, 
and burgejfes inhabitants^ have chofen John Mor- 
ton, Efquire, and William Conftantine their re- 
corder^ to be their burgeffes &c. — ^In witnefe 
whereof the faid mayor, aldermen, and burgeffes 
have, to this indenture, fet their commonfeal. 
^ 6. (The fame date) Between R. S., flierifC 
and H. H., mayor, W. S., R. C, J. W., P. H., 
W. M., &c. and others, aldermen and btirgejes 
of the faid town and county of Poole — witneffeth, 
that we the faid mayor, aldermen, and burgeffes 
affembled, &c.— And we the faid mayor, alder- 
men, and burgeffes have nominated and eleded, 
&C4 — in witnefs whereof, we the faid mayor, al- 
dermen, and burgeffes have to this indenture fet 
our common feal,' &c. 

CoixNSE L for the Petitioners. 

The word ^* commonaltf is omitted in both thefe 

[269] returns, and it appears by the records of the town, 

that the feleft part of the corporation began their 

•pra<^as<about tiiis period, to exclude the inha- 

I bitants, 
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bitants^ • or c(mmonalty^ from the exercife of their 
rights as corporators, i;^ There are feveral rafures 
of the word ** commonalty^ in the corporation-booksj 
which were produced to the Committee, bclidef 
that mentioned in the entry of 13 Oft. 1654, (ij. 

It will appear afterwards, that the above double 
return was occafioned by a conteft between the 
burgejfjs inhabitants and the out-burgeffes^ in which 
the latter prevailed. 

EVIDENCE. 

* 7. II Jan. I Will, and Mar. (168-5.). -A. cer- 
tificate from Shadrach Beale, (heriff, certifying, 
in anfwer to the Prince oi Orange's letter, that 
Sir Nathaniel Napper, knight, and Henry 
Trenchard, Efquire, were eleded by the mayor, 
bailiffs, and burgeiTcJS of the faid town and coun- 
ty, according to the cuftomary ufage for the [270] 
eleftion of members of Parliament. — Under the 
hand and feal of the laid (heriff (ofUy.y 

CouNSEL/or the Petitioners. 

It is manifeft, from the account given in the 
Journals, of the contefl on occafion of the laft men- 
tioned return, which was dated at the opening of 
this caufe (2), that, at that time, both parties un- 
derftood the word ** commonaltf* to mean the in* 
habitants. 



(l) Supra, p. 262,265. 
(2} Supra, P* 227 CO Z2^. 
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EVIDENCE. 

^ 8, 11 Miy, 7 Will. HI. {1695). By indentwesji 
between George Levcn, (heriff^ and Th. S., mayors 
W. P., fenior bailiff, M. D., M. D., Shadrach 
Beale, W.S., &c. and others, aldermen, buigeflcs, 
and commonalty y incorporated, of the faid town and 
county, it is witneffed, that the faid mayor, al- 
dermen, buigeffes, and commonalty, have eleded^ 
&c. In witnefs whereof, we, the faid mayor, 
aldermen, and burgeffes, to one of thefe prefent 
indentures, have fet the common feal of the (aid 
town and county of Poole, &c. — ^Thomas Smith, 
mayor. Signed, fealed, and delivered, in the pre- 
fence o^, &c. There are twenty-fix fubfcriptiofts, 
and to four of them, after the name is added ** d 
burgefs^^ in the fame hand and ink with the name. 
^ Thecounfel for the petitioners admitted that, 
in all returns, fince the year 1695, thewwd 
" commonalty^ is omitted ; and that fince that 
time, the inhabitants have never voted.* 

\ 

Covn^zhforthe Petitiom's. 

As to the proceedings on the two contefted elec- 
tions in 1 66 1, and i68|-, nothing can be fairly in- 
ferred from the firft, becaufe the commonalty do not 
fecm to have been parties to the tranfadlion, nor to 
have taken any fbare in it (i) (C). 

The eveat of the fecond, (as it has been ftated 

(2) 16 Mny^ »66i. Journ. vol. viii, p. 251. col. i. 



m 



^^z 



POOLE- 

in a former part of the argument), cannot now be 
confidered as a binding determination. It is, at 
moft, the opinion of the Houfe, oppofed to that of 
the Committee who tried the queftion, and had 
the evidence, and the arguments of xounfel, to 
form their judgment upon. It is the opinion of 
the Houfe in the Convention Parliament, delivered 
in favour of the fVhig candidate (i). But, even if 
we give it the credit of being a rational and wife 
diflent from the refolution of the Committee, it 
will be confidered, that that refolution was found- 
ed on the very fcanty evidence of one return, where- 
as there has now been produced an irrefiftible body 
of proofs, which were unknown to the Committee^ 
and the Houfe on that occafion. , 

The return of 1695 demonllrates that the pro- 
ceedings in 1684* were not confidered as conclufive 
againft the right of the commonalty $ and there is 
jftiU a living wit nefs, who remembers the ele<5tion 
in 1695, and who, by his teftimony, will confirm [273} 
what is proved by the return, that the inhabitants or 
commonalty voted at that eleftion. 

EVIDENCE. 

* Thomas Shepheard, the witnefs propofed to be 
called, was objefted to. 

' It was faid that, being an inhabitant^ he was 
• an interefted witnefs. 

^ To this it was anfwered ; That, where, from 

Vol. II. Q ! the 
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the nature of the cafe, no other evidence could! 
be had, fuch witneffesas alone had been in aiitu*- 
ation to be acquainted with the fafts, ought to 
be admitted, othcrwife the truth could never, ia 
fuch cafes, be difcovered. That inhabitants were 
the only perfons likely to have paid attention to 
the fa6t which was meant to be proved by the 
teftimony of Shepheard- That, in fimilar cafes, 
courts of jufticc have admitted witneffes to be 
examined, though circumftanced (in point of 
intereft) like him. As in the cafe of WiUes and 
Harris, tried on the Weftern circuit before Mr. 
Baron Eyre, (1774), when certain fifhermen 
[274] * being called by the defendant, (who denied a 
right to the tithe of filh as claimed by the plainr 
tiff), their evidence was, on the part of the plain- 
tiff, objected to,, as they had an intereft in over- 
throwing his claim ; but the judge faid, that the 
objeftion proved too much, as it would deprive 
the defendant of the only means he could have 
of proving the cuftom ; and the evidence was 
admitted (D). It was alfo^faid that Shepheardj 
(who had been on the pariili three years), was 
difqualified from voting, and therefore could 
derive no advantage from any evidence he might 
give in favour of the right of the inhabitants/ 
The Committee over-ruled the objeftion. 

* Thomas Shepheard being fworn, gave his evi- 
dence to the following efFedt : 

* He is 98 years of age. Remembers the elec- 
tion in 1695. Had been fix years in Poole be- 

5. * fore 
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' fore that eleftion.' Was a gardener at that time. 

* Mr. Afhley was chofen by the mayor, burgeffes, 
' and commonalty. Has heard old people fay that 

* the burgejjes^ kept the commonalty * out of their 

* rights. Voted himfelf-xn 1695. Nooppofition 

* then. Remembers fome other eleftions, (but 
^ could give no diftinft accounrt of them) Went 

* afterwards to fea. Has offered his vote before he 
^ was on the pariftij^and has been folicited for his 

* vote. Knows one Lee ; (a perfon afterwards 

* called by the counfel for the fitting members), 
' Is a good deal older than Lee ; above four 

* years.* 

CouNSEL/or the Petitioners. 

From » the ^ whole of the evidence fince the 
loth. year of Queen Elizabeth, it appears, by 
the word ** commonaltyi^ then introduced into 
the charters, is meant Xh^ inhabitants. That in the 
charters thofe two expreflions are ufed interchange- 
ably. That the inhabitants have adted, inmany 
inftances, under the defcription of commonalty. 
That eleftions and returns have been made by the 
mayor, bailiffs, burgeffes, and commonalty down to 
the year 1695. Therefore, it muft be underftood 
that the inhabitants concurred in thofe eleftions and [276] 
returns. 

Their right, therefore, is founded on the general 
common law of Parliament ; is unimpeached by 
any original charter, or prefcriptive ufage : is fup- 
ported, on the contrary, by ufage irrefiflably proved 
down to 1695, and is only oppofed by an ufage 

Q 2 of ' 
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of dghty years. But '' lio charter, liof tifag^^ 
however ancient, if within time of legal memojy, 
can dJveft a right of eledtion clearly proVi^ to have 
exifted before the date of fuch charter, or the com- 
mencement of fuch ufagc. 

The fubftance of the arguments of the counfel 
for the fitting members, and of the new evidence 
which they produced, was as follows : 

The common law right, as laid down in Gkn- 
ville, may be admitted, as founded on general, 
political, and conftitutional principles, which is 
the manner in which he dates it* But it cannot 
1)e fupported as deduced from the hiftoryofPar- 
[177] liament. The early periods of reprefentation arc 
too obfcure fully to authorize any general fyftem* 
The right of ele&ion in Poole does not depend on 
any of the charters which have been produced* ft 
is prefcriptive. " BuxgenfeSy^ and '* CommunitaSy* 
the words employed in thofe charters, may per- 
haps comprehend all the inhabitants in fomc 

ft 

boroughs, but certairJy there are many more m- 
ftanccs where they are ufed for a limited part (i) 
of the inhabitants. The fenfe in which they arc 
to be taken, in this cafe, mnft therefore appear from 
fome arguments or evidence' independent of the 
charters. It muft be difcovered by the ufage of 
the place. 

** Communitas*^ is ill tranflated ^* commonalty T K 
Ihould be tranflated ^\ community** which exprelr 

lion never fignifies all the inhabitants of aplafrc- 

... ■ ■ ■. - ■ • ' 

(i) Several inftuco of (Us \Refecited»' ' 
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Xb^ taim term, in old deeds, for commonalty h 
^ c^mmomUtas.^* 

It appears that, m many of the charters which 
have been read, ** ^ommmitas** is ufed in diicd: 
contradiftin&ion to " inhabitants*^ If it is argued^ [178} 
that in tbofe charters, although both words ^re 
ufedj yet they mean the fame things is it not as fair 
to fay, that althoiigh in the corporate name both 
** burgenf€$*' and ^ communitas^^ are employed, yet 
tiey mean one and the fame thing ; or rather that 
^ communitas'* is a general cumulative word, com- 
prehending a. fort of recapitulation of the feparate 
integral parts fpeciiied in the antecedent part of 
the corporate name ? 

Indeed, arguments merely drawn from the vague 
and inaccurate expreffions of old charters have very 
little folidity. The tautology of thofe inflxuments 
is remarkable to a proverb. And it would be ia 
vain to look for legal precifion in thofe of a vice- 
-admiral of England, in the reign of Henry the 
Eighth, or of Qlgr^qci^ux king at arms, in the time 
of Qii^^p Elizabeth, 

It is jth^ opinion of fome great lawyers, that in^ 
habitants ^s fuch are incapable* of being corporators* 
The cafe pf pungannon, which has been cited by 
the counCel pn the other fide, feems to (ho\y, that 
they cannot ; for the charter to the inhabitants 
of Dungannon, W^ determined to be void, by the [279] 
opinion of all the other judges againft Lord Hobart^ 
(12 Co. Rep. p. 121}, And they held that in* 
habitants have not capacity to take an inheritance* 
(Ibid) (5). 

Q3 Tha 
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The agreement for 6btaming the charter is only 
an aft of the perfojis there fpecified as iftdivukals, 
not as corporatqrs. The exercife of the right . of 
common by the inhabitants of Poole has not been 
proved. If there could be an incorporation of in- 
habitants. as fuch, and if the inhabitants of Poole 
are really entitled to certain corporate rights and 
franchifes, under the charters which have been 
given in evidence, it does not therefore follow, that 
they have a right to vote for. members of Parlia-- 
ment. >That right, in this borough, does not (as 
has been faid already), depend on any charters. It 
mull be difcovered by the ufage, 

EVIDENCE. 

* Twelve returns were produced in the name of 
* the mayor, bailiffs, and burgefles (only J. 

I. 12 Nov. 26 Eliz. 
2* 1 Car. I. 
2*.^ Car. L . 
4. 1, March 13 Car. I. 
5* 23 Feb. 25 Car. 11. 

6. 3 March in the fame year, 

7. 6 Feb. 3 1 Car. U. 

8* i8 Aug. 31 .Car. IL 

9. 28 Feb. 33 Car. ,11. 

10. a Will & Mar. 

II. 4 Nov. 1695. In the f^i;o^. year with,. Nt 
pofterior tp, the return.laftpjcod^fiedby il^ c^j^?** 
fel for the petitipnyrs^ :.:..''.• 

^ 12. lo Aug, idsijSt . . r . 
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* To all thofe returns, as well as to thofe fince 

* 10 Eliz, produced on the part of the petitioners, 
^ after the fecond, the common feal is affixed. 

* On an examination, by the agents on both 
^ fides, of the names in the body of the return of 
'18 Jac. L (which was the fourth produced by 
' the counfel for the petitioners) it appeared that 
' two of the perfons there named were not to be 

* found entered as bnrgejfesy in the corporation- 

* books of that time. 

' Two wit nefles were called. [281 J 

* William Lee, aged 87, or 88, fwore that he had 

* often heard Shepheard fay, that he was but three 

* or four years older than him. But ' he had firft 

* known him only about fifty-one years ago, long 

* after they were both men. He faid he had 

* known Poole feventy years, and that all eleftions 

* of mayors, fherifts, and parliament-men, had been, 
' during that time, by burgejfes* 

^ Mrs. Greenway, aged feventy-nine, remembers 
^ the eledion in 1704, when Mr. Wefton (her 
' uncle) was chofen. He was chofen by the ^«r- 

* ^^i. She never heard of the inhabitants voting. 

* Her firft hufband was a burgefsC 

Counsel for the Sitting Members. 
The evidence of the two laft witnefles, who never 
beard of the claim of the inhabitants, is fufficient 
to overturn the teftimony of Shepheard, if indeed 
^ny truft could be put in what he has faid, after 
|;^lling the Committee that he voted in 1695, 

Q 4 altfaougb| 
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although, by his own account, he w^ a namtzt 
that time) and by Lee*s, not above thirteen years ef 
age. 

But if inhakitoHis did vote in 1 695^ as thens was 
no conteft, and therefore no enquiry into their 
titles, this cannot prove that their voting as foch 
was allowed on that occafion. There is a return of 
that year, fubfequent to that produced by the 
counfel for the petitioners, in the name of the 
mayor and burgejfes only, and the number of returns 
in the name of mayor , bailiffs^ and iurgefes, which 
have been read, from the reign of Queen Elizabeth 
downwards, through the courfe of the iaft century, 
when tAey contended, that they ' uniformly run in 
the name of the mayor, b^ulifis, buigefles, and 
commonalty y (hows, that in thofe where the word 
** commofuiltf^ is ufed, it ought to be interpreted, 
to be nothing elfe but a cumulative name of the 
foregoing integral members of the corporation. 
All the returns are fealed with the common feal, 
£283] and there is no inftance of a common feal belongs 
ing to inhabitants at large. 

. In 1684. the inhabitants claimed the right to vote, 
and the Houfe then difallowed their claim. 

There is no appearance of their having ever at- 
tempted it before. In the cafe of 1661 there is 
not a word faid of their pretended right. The re» 
corder of the town, who was one of the candidates, 
and was fupported by the inhabitant burgejfes y would 
fureiy have availed himfelf of the votes ofthein-^' 
habitants at laxge, if he had thought there was any 

pretc^^t 
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pKtext that tbey had a right to vote. He had then 
been recorder twenty years. {V^ This was. proved 
from the books,) Therefore we muft fuppofe that 
during that time the inhabitants had never been 
.confidered as entitled to vote, and, in faft, never 
had voted* This carries the ufage up to 1641, 
j(i. e. 140 years ago;) and this being oppofed by 
iic^hiog but uncertain aigument and implication, 
muft be coniidered as evidence of prefcriptive 
ufage. / 

- The fitting memoers might reft their caufe on [284! 
this ground, but they are entitled to the benefit 
of the decifion in 1687, which, for the reafons 
given at the opening of the caufe, ought to be 
considered as a determination within the meaning 
of the flatute. 

In reply, the counfel for the petitioners anfwered 
the arguments which had been ufed on the other 
fide, and enlarged upon and enforced thofe formerly 
employed in favour of the right of the inhabitants, 
at great length. 

It was {aid. 

If ^* commtmitas*^ were to be tranflated ^* commu^ 

nityy^ that word would comprehend the inhar 
bitants, as well as commonalty. 

King Edward the Fourth, by a patent letter, 

granted to the burgefles and inhabitants of New 
^* Windfor, that they Ihould be a body, and per- 
^^.petual corporate community » Madojc Firma 
^VBurgi, p. 28, 29." 

\ This tnftance, among many others, fhows like* 

wife 
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wife that inhabitants may be a corporation. — The 
Cafe of Abingdon, 23 May, 1660 (1) is a deter- 
mination of the Houfe of Commons that they 
may. If fo, they may have a common feaJ, which* 
is only a badge of incorporation^ and it is moft 
evident, from the charter of Clarenckux, in the 
reign of Queen Elizabeth, that the common f^ 
of Poole belongs to the inhabitants. If the com- 
mon feal belongs to them, the returns produced on 
the part of the fitting members are, in law, to b^ 
confidered as a&s in which the inhabitants concur- 
red, as much as if the words " inhabitants*^ or 
•* eommonaltf^ had been ufed in thofe returns. 

The right of common, herbage, and turbary, as 
enjoyed by the inhabitants of Poole, under grants 
to burgejfesj has been proved in a manner fufficient 
to fetisfy any one who will not fhut his eyes to the 
truth. \ *^ Commonalty ^^ therefore, in the latter, 
and ** burgenfes** in the more early charters and re- 
turns of this borough, are proved to mean " inha* 
« bitants:* 
£286] The argument built on the fuppofed inaccuracy 
of old charters would, if taken in ifs full extent, 
invalidate thofe charters entirely. It is only from 
the fair conftruftion of the terms and defcriptions 
in fuch charters that we can difcover the perfons 
to whom the grants, contained in them, are made; 
and although a vice-admiral,, or a king at arms, 
cannot, either in the days of Henry the Eighth, or 

(1) Vide fifra^ Cafe of PontefraS» vol. i. p. 405^ 406. 

Elizabeth, 
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Elizabeth, befuppofed to have been able to pea a 
legal inftrument with precifion, no more than they 
probably can in our own, yet we muft fuppofe 
tliat, where very important privileges and immu- 
nities were in queftion (as in the charter of Arthur 
Plantagenet), tlicy then had, as they certainly 
could have, the affiftance of very able lawyers, in 
drawing the inftruments which were to convey or 
confirm thole privileges. 

The counfel on the other fide have faid that, in 
fome of the charters, the words " commonalty*^ and 
^* inhabiiants'* are both ufed and diftinguiflied from 
each other; but, if there are a few paflages in 
fome of them which feem to favour that aflertion, [287] 
they muft be afcribed to an over anxiety to ufe as 
general and comprehenfive terms as poflTible. In 
the charter of the loth of Queen . Elizabeth the 
mayor^ bailiffsj burgejfes and commonalty and their 
fuccefforsjj and all othen: inhabitants and burgelTes 
of Poole areu exempted from toll, paffage, bridgagc 
( I ), &c. It may as well be contended that *^ other 
*^ butgejfes*' implies a different clafs of men from 
" burgejfes'' in the firft part of that fentence, as 
that " inhabitants^^ was intended to mean fome- 
thing different from " commonalty.^* 

The petition of 1 758, in the name of the mayor, 
bailiffs, burgeffes, and commonalty^ and- figned by 
feveral inhabitants (not burgeffes), and the mort- 
gage of the market, in the name alfo of mayor, 

(l) Sifpra, p. 255. 

bailiffs^ 
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baililTs^ bufgefles and commtmaltyy and in which the 
inhabitants muft have concurred, aSbrd aiguments, 
which have not been attempted to be anfwered, 
[288] that in the corporate name of this borough, the 
word " commonalty^ comprehends " inhabitants^* 

On Wednefday, the 29th of March, the Com* 
mittee, by their Chairman, informed the Houfe, 
that they had determined. 

That the two fitting members were duly flexed 

(!).• 

(1) Votes» p. 4J4. " in mzyw, hsSIMSh^ and bor* 

^ [At the general ele^on '' geffes only/' The fUte<- 

in 1790, Lord Daer and Lord ment delivered in by the eibtr 

Haddo.ftood on the right of fide was^ '* That the tnha* 

the conuBOnalty, and the Hoq« *^ bitants, hon^olders of the 

CoL Charles Stuarty Mr. Lifter* ** boroagh «nd eonnty of the 

Mr. Taylor, and Mr. Kingf- *« toura of Poole, paying ico| 

nil!^ on the limited right. That " and bearing lot, are, as 

Committee (22Feb.i79i)de- <* fuch, members of the cor^ 

ternmed that the right «ras *' poration of the iaid borough, 

according to the ftateoKnt de- " and l^al deOon of the 

lirered in (nnder 98 G. IIL f* members to krvt in f«rBa<» 

c* 5». § 15.) on the part of ff fucttt Ibr the fame."} 
tbofelaft-mentiooed gentlcoieni 
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pAGE 249, (^) 

Casb of Cdchefter. 

<< ^8 Marcb, 1628. Report made from the Committee 
*^ of privileges by Mr. Hackwill,— • 

^ For Cdcbefter : only one return made by the bailtffi^ 
^ in which Sir Tho« Cheeke and Mr. Alford returned* 
*^ That the bailift, aldermen, and comnion council, con- 
^ fitting of 42, in an upper room, read the writ, and there 
*^ eleded Sir Thomas Cheeke, and Mr. Alford: In a 
^ lower room, the common fort of burgeiles in. general 
«< eleded §ir Tha Cheeke, and Sir Wm. Mafliam.~ 

*^ That die bailifis, &c« made their prefcription by dec* 
^ tion, as diey now made it.— • 

^ Againft this alledged, diat till Richard the Firft no 
<* bailiffs I from thence till Edward the Fourth no com- 
<^ mon council. Then 16 appointed, by a new charter, 

which, by the conftitutions fithence, they have encreafed. 
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Upon this the prefcription holden infufficient.-— 
** That the Committee alfo of opinion) that the election [290] 

« of 
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** of Sir William Mafliam good ; and Sir William 
*' Mafliam's name to be put in by the ^^///^(i), infteadof 
*« Mr. Alftw-d. 

** Upon queftion. Sir William Malham duly elefted ; 
*^ and Sir William Mafham his name to be, by one of the 
•* bailiffs now in town (i) inferted in the indenture of re- 
** turn, in the place of Mr. Alford. Which accordingly 
** prefently done at the board.*' Vol. i. p. 876,00]. 2. 877. 
col. I. 

Case of Boftpn. 

« 8 May, 1628. Mr. Hackwill reporteth from the Com- 
« mittee of privilcdges, ihe cafe of BoAod in Lincolne- 
*« (hyre. — Mr. Bellingham the recorder, and Mr. Okeley 
" chofen. The queftion whether a feleft number, or the 
•* commonalty were to chofe. Sir A. Irby chofen by ma- 
*• jority of voices of the cdfrirnQn^lty^ and fourteen of the fc- 
«* led nnmber (2). 

** Agreed by the Committee, thatthe elefiiop cf burge&s^ 
** in all boroughs, did, of common right, belong to the 
**. commoners ; and that nothing could take it from themj> 
** but a prefcriptlonj and a canflant ujage beyond allmetmry. 

*' I. Upon queftion, the right of eledUon for burgeffes, 
*' to ferve in Parliament, for Bofton, refteth in the coni'^ 
^29 1 ] << monalty^ ?iadL not in the mayor, aldermen, and common 
'* council. 

** 2. Upon queftion, Mr. Okeley not duly ele(9:ed or re- 
** turned. » 

** That Sir An. Irby duly elefled, and ought to have been 
•* returned. /• 

(1) Fidifupra. Vol. I. p. 90, note at the bottom of the page » • 
&c. Intiodud}, Note ( W), In the margin ie wuritten by the 

(2) In the printed Journal in clerk, " J^^r^ the report at large 
this place there is the following « of Mr. Hackrill.** 

« 4. That 
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^ 4. That the mayor of Bofton {hall be fent for, to put 
** out Mr. Okeley's name, and put in Sir Am Irby's," Vol. 
!• p. 893. col. 2. 

Thefe cafes apply exa£tly to (bow, that no u&ge within 
^me of memory can narrow the right cS eledlion. • 

p. 257. (B) 

Case of Bridport. 

« 12 Apr'il, 1628. Mr, Hackwill reporteth from the 
<^ Comnnittee for privileges, the cafe of the borough of 
^ Bridport'-— 

« The queftioq, whether the commons, or only the [two] 
<« bailiffs, and 13 capital burgefles, are electors [there; thej 
^ laft claiming that fole power by prefcription, •*tbis 
•« proved by 2 witnefles for 40 years, *.*♦ claimed it, but 
<< were dented. A certificate of difdaimer, under the hands 
^ of 80 commoners, offering tojuftifyit upon oath; and 
«* aBkmed, they could have proved it by 40 commoners 
*• more.-»- 

*< On the other part, records produced : i®, 6® Ed. VL 
•* Indenture returned the election to be per balUvoSy per af-- 
•« fenfum ' communitatis. 2" & 30 PhiL & Mar. eleftion 
*• returned accordant i® Eliz, accordant. 1^ Jac. ac^ 
•* cordant.-^ 

« This alfo proved by two witncffes : Above 40 tom- [292J 
*• moners gave voices, V Jac* 

** Another, that about 60 years ago the commoners had 
** voice; and that he himfelf, then a commoner, gave 
« voice. 

•* Afiirmed by one of the members of this houfe, that one 
^ of the now bailiffs confeffed to him, the commoners had 
« voice— • 

*- Replied to this, that the addition of the commonalty ; 
•• becaufe that the name of the corporation : That fo they » 
** make their leafe^ yet the commoners never meddle. — 

. ^ Exception 
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^^ Exception to one of the witnefies, diat a commoner, 
^ and a very aged man, fcarce could hear or be heard : 
<' That the other had been disfranchifed, and therefore 
•* ffMike out of f[>leen.»-» 

V Alledged further, that i Jac. the commons called, be« 
•* caufe they were to contribute t6 Mr. Pitt's wages.— 

** Agreed by major part of the Committee, that the com- 
^^ moners had voices in the eledion. 

*< Refolved alfo here, no good ele£tion \ becaufe the 
** commons having right of voice, had no warnings as 
^' they ought to have had. 

/^ Upon queftion, the commonalty in general ought to have 
•* . voices in the eledion of the burgefies for the Parliament. 

^^ Upon queftion, the e]e<^ion void, in refpe£t of the 
*^ want of warning to the commonalty. A new writ for a 
** neweledion/* Journ. vol* i. p. 882* col. i, 2. 
^293] At a future period the Houfe refolved, (2 March 1762) 
<* That in the laft determination of this Houfe, of the right 
*< of election of members to ferve in Parliament for the , 
^' borough of Bridport, in the county of Dorfet, made the 
*< i2thdayof April, 1628; which is asfoUoweth; «<That 
*< the commonalty in general, &c/* The words com* 
<* monalty in general," extend only to inhabitants houfi^ 
^^ holders paying fcot and lot. Jouni* vol* xxix, p. 205* 
col. 2. p. 205. col.. I. 

This explanation of the word •* commonalty** is exa6Uy 
that which the counfel for the petitioners contended for in 
the prefent cafe* 

Case of Warwick. 

«« 31 May, 1628. Mr. Hackwill reporteth from the 
** Committee for privil^es, &c. thecafcof Warwicke.— 
*^ Qucftion, whether the eledion to be made by the mayor 
*' and common council, or by the commons in general ( I }• 

(1) In the printed Journals ** (a) In the margin is wrftten 
there is the following note at the fy tbe Clerks ** S^u^tre the report 
bottom of the page : - Q£Mr» HackwiU. 

That 
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^ That a petition produced, whereby about aoo com* 
^ moners difclaim to have any right of dedion \ but that 
^ reMU to be accepted by the Committeei bccaufe, if but 
^ one comoMKier appear to fue for hia rights they will hear 
^ him. 

^ UpoB queftton, the right of ekdion, for the town of 
^ Warwicke, bekuigcth to the e §mmm alty** Jbum. vol. i* 
•* p. 907. col. 2. 

^ On a future occafion the Houfe rciblvedi (31 Jan. [294} 
» l^^y) that the right of election of burgeflea to ferve in 
^ Parliament for the borough of Warwick, is in fiich per* 
^ ions only who pay to church and poor in the faid borou^.** 
V<d. XX. p. 1 14. cot. d. 

Here too by this fecond refolutioa it appears, that the 
word ^ eommonaltf* in the firft has been underftood to nMaa 
iubabitanti* There were (everal returns produced in 1723, 
of a date pofterior to the refolution of 1628, which run 
tbas, ^ Burgenfts (^ inhabitaniei ilegfpunu** Joum. Hid. 

P. 171. (C.) The entry of that Cafe is as follows ; 16 Note 
May, i66x. ^ Seijeant Charlton reports from the Cont* (C.) 
'^ mtttee of privileges and election, touching the double re^ 
^ turn for die town of Poole> That John Morton, £f<). and 
^ William Cooftandne, £fq. are returned by one indenture ; 
^ and John Morton, £&)• and Sir John Fitzjames by another 
^ indenture; andaUby the chief officers; and the opinion 
«^ €>f the Committee, that both Mr. Confiantine and Sir 
^ John Fitzjames do forbear to fit in this Houfe, till the 
^ merits of the caufe touching their eledions be determine 
^ cd.'* The Houfe )[^reed with die refolution of the Com* 
Bsitiee. Vol. viii. p. afi^col* 2. 

^ 15 June, i66i« Serjeant Qharlton made report from 

M die Aid Comnutttt^ iou^iing the di^ereac^ between 

«^ WiUiam Conftandnc^ £fq. iiad Sir John Fitgjames, Knt« 

a« concerning their eled^ooa <or the town of Poole in the 

* Vol, JI. R «« county 
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^ county, of Dariett ; that the iirft queftion before them was* 
^ whether the out^burgefles of the faid town of Poole bad 
^ voices as well as the in-burgefTes i and the opinion of 
^ die Committee, that the cut-burgefles had eqiud voices 
^^ in the ele^Ions with the in-burgefies : and that th^ fecund 
^ queftion beings who had the majority of voioes, it ap^ 
^ peared,.that Sir John Fit^ames had much moi^e the ixya^ 
^ jority of voices, 4nd was duly eleded onQ of the.bmgeiles 
^ for the ikid (own of Poole ; and the opinion, of the Com* 
^ mittce» that the iaid Sir John Fib^anoes was duly ele<^ed 
f* one of the bviurgeflcs of Uk iaid town of Poole, and ought 

«* to fit. ' 

^ Refolved, That this "Houfe agree with the faid Com- 
♦* mittee, that Sir John Fitzjames was duly elected one or 
^ thts-burgeiTes for the faid town of Poole, and ought to fit 
." in this Houfe/' Jpurn* fame vol. p. 27^, col. i. 

Note P.. 274. {D.) The gentleman* who cited that caf?^ 
^^') and was counfel in it, on the circuit, has favoured me witb 
the following ftate of it* It was a caufe which originate^ 
in the Exchequer, upon a bill brought by .the plaifttiiF as 
impropriator of tithes in the pariih of St Keavine, in Com-r 
wall. I'he court direded an iflfue, which was tried at the 
fumn(ier afiizes in 17749 before Mn Baron Eyre. Several 
fifhermen being called on the part of the defendant, tq 
prove the mani\er of tithii^ fid, their evidence was o1>f 
[^296] jecEled to by the counfel for the plaintiff, tfaey having an in^ 
tereft to negative the claim. The judge over*>rufed the tfoH 
jcSion, upon the. ground ftated in the prefect cafe. The 
counfel for the plaintiff then pbje£ted to any witnelles being 
admitted who h^ followed * the occupation of fifhermeii 
within fix years, as within that time they were liable to be 
« called upoa to pay idle tithes, if ^ the plaintiff weie to fiic*. 
fefdt This obje£lion was ailow^vby the judge, >wbq 

rul^d^ 
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rlikd, that no witncffes, who had feUowed the occuparion > Nolo- 
of filhermen within fix years from the day of their exaoii* .^^ '^ 
nation, ihould be admitted* 

P. ^79. (E.) If the cafe of Dungannon, as reported in) ^®*® 
tbe Jithpart of Lord Cokeys Reports, p. 121. (which, by> ^ ' 
the. bye, is not of equal authority with the other parts which > 
were publi(hed byhimfelf), and by Lord Hobart,,p* ^5^,iSi, 
alttentiirely confidered, and compared with what Lprd Holt 
is made to iay in the cafe of Alhby and White, both by. 
Lord Raymond (i) and Salkeld {2), it will appe^, tpat 
both thofe cafes are in favour of the capacity of the irtha^ 
bitants of a place, as fuch, to be made a corporation. X«ord^ 
Hobart thought, in the cafe of Dungannon that the King 
might ordain (diftingui(hlng between that ^t\A, granting) , 
that the inhabitants of any place, without their being pre- 
vioufly incorporated, fliould fend members to Parliament., 
This was the point on which all the other judges xli^ered 
from him, according to Lord Coke's account of the cafe ; [^97] 
and Lord Holt, in Alhby and White, only adopts their opi« 
aiion upon this point. Lord Coke, indeed, goes on to fay, 
t!hat it was fo holden, '^ Becaufe inhabitants have not capa- 
*• city, to take an inheritance i" but, from the context, it 
is clear that this muft mean *' inhabitants not in^orporated-y*^ 
and it is not faid, either by Coke or Holt, that inhabitants 
tnay not be incorporated ; nor even, that, if incorporatec^^ 
they could not then, as a corporate body, be capable of a. 
grant to (rhoofe members to Parliament, The cafe of X)un-» 
gannoh was (hprtly this : The King conftituted tbe town, 
of Dungannon to be a free borough by a charter, in which 
V^s the fbllowiiie claufe ; <^ Et ulterius volumus declara-^. 
^ mns^ £sr confiituimus quod inbabitanies villa fredtSfse fmt 
** unmi corpus corporatuntf ptr nomen prapofjti^ 12 bur^'en^ 
^ fiy^% & commumtatis l^nganmn^ it pw idem nomen pla^ 

(s) a Lord Raymond,' p. 951. («) 3 Salk* p* r9f 

R ;i *< titan 
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Sbir ^ citare pojpnt^ cT j^^rf t^ pradl£it frirpojtius^ & hurgenfes^ 
^T'}^ ** V fwcejfores fui habeani potejiatem eiigendi dues burgenfes^^ 
** (stc. a4 Parliamentumi &t\** *• The doubt (fays* Lord 
^' Coke) w^s, whether this grant of cle<^ipn of burgcfies of 
<^ Parliament was good, for becaufe it was granted but to 
•* parcel of the body, fciL to the provoft and burgeffes, and 
^* not to the provofti burgeiTes, and commonalty." It was \ 

bolden that the grant mult be to the whole body^ although 
the exercife might be limited to a partial number of that 
body; (l>ord Raymt 952.) This (hews that the legal 
creatidn of the whole body was not queftioned. As the 
[^9^] g^^"^ ^^ (^ ^ partial number of the corporation, it was 
confidered as if it had been to a number of individuals ; and 
dbe principle of the determination was, that a congregate 
Oumber of individuals, though called pr4rpo/!ius ^ burgenfes^ 
could not take an inheritance. To illufl^rate this, the quef- 
tion of a grant to inbabitantSy as fuch a congregaU number 
$f individuah'i was introduced, and, according to that prin** 
' ' ' ciple, they certainly could not take an inheritance. 

How far the right to fend members to Parliament is fucb 
in inheritance, or real right (as Holt other wife expreffes it), 
of which inhabitants not incorporated are incapable, is very 
queftionable. Lord Holt, in Afliby and Whit^, lays it 
down, that the right of voting in a borough, when that right 
is derived from prefcription, is a real right, attached to the 
turgage lands 1 and that, fince the time of legal memory, 
f^e King cannot grant it to inhabitants in general not in-> 
corporatpd. But experience fliows, that there are places 
where the inhabitants have acquired that right withjn time 
of memory, though not incorporated-^-OTWeilminfter is one^ 
The learned Editor of the new Edition of Lord Coke's 
Commentary has cblle£|ed a great deal of very purious ma-* 
ferialf relating to the legal hiftory, and antiquities of that 
f ity, with ^hicb I hope he will, fame time or other, oblige 
(he p^^blict In his manufcript| p^rt of yM9^ I bare pe* 
.8 rnfed, 
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^Ib)^ be demonftrRtes, that the city and liberty cxf Weft^ 
taiinfter is not, and nerer was, a corporation ) jret the * pri- 
vilege of fending membeirs td Parliament viras not enjoyed 
by Weftminfter till the ift of Edward the Sixth. (See 
Willises Not. Pari. vol. u p. 7. of the Ptefiiure). The 
other part of Lord HoIt^s dt>£lrine^ viK. That, in boroughs 
lending medibers to Parliament by prefcription, the right 
of voting is only fn thofe poflefled of burgage landS) is dif« 
cufled in the Cafe of Pontefra£l| Jupra^ vol. u 
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XIX. 



THE 



CASE 



Of the BOROUGH of 



SHAFTON, otherwiTe SHAFTESBURY, 



In the County of Dorsit. 



» 4 



The CoMUiTTti WIS chofeti on Tudchj, ibc itA of 
Mardi| and confifted'of the following Gentlemen : 



Sir George Yonge, Bart Chairman *^ 
John Peach Hungerford, Efq. • 
Hemj Watkin Dafhwood, Efq. 
Sir George Robinfen, Bart - 
Abel Smith, Efq. « - « - 
James Sutton, jun. Efq« - * 
Sir John Duntze, Bart. ^ - 
William Drake, jun. Eft}. - 
Francis Annefley, Efq. - * 
Hon. Geo. Venables Vernon « 
Aiheton Curzon, Eiq. • • 
Rowland Holt, Efq. • . « 
Sir Richard Worfley, Bart. - 

Nominees 

V/tbi Petttimtr : 

Lord Goernfcy • - - - 

Of the Sittirtg MemUn : ] 

George Clive, Efq. - • -» 






Honiton. 
Leicefterfliire. 
Wigtown, &c« 
Northampton. 
Aldbit)', YorkOir 
Devizes. 
Tiyerton. 
Agmondefliam* 
Reading. 

\ Glamorganfliire^ 
Clitheroe. 
Suffolk. 
Newport) Hants. 



J 



Maidftone. 



Bifliop's cafttr. 



Petitioner: 
Hans Wintrop Mortimer, £fii« 

Sitting Mmhits : 
fransis SykeS) Eiq. Thomas Rumbold, Eiq. 



C O V N 9^ B 1. 

For tie Petitioner :^ 
Mr. Hardinge^ Mr. Macdonsdd. 



For the Sitting Members .• 

Mr. WiHbn^ Mr, Arden; and Mr. Potter (in Mr, WSfon'f 

abfence.) 
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ON Wednefday, the 29th of March, the Com- 
mittee being met, the petition was read^ fet* 
ting forth; That the two fitting members by 
themfelves, and their agents, had been guilty of 
many grofs arid notorious adts of bribery, and cor* 
ruption, whereby many of the voters were influ' 
enced to give their votes for them ; and that the 
returning officer had admitted perfons not duly 
qualified to vote for the fitting members, and had 
rejefted the legal votes of others, who had ten- 
dered them for the petitioner (i). 

The laft determination of the Houfe was read, 
and is as follows : 

29 February, 169I., Refolved, ** That the right [304} 
^* of election of burgeffes to ferve in Parliament 

(i) Votes, 6 Dec. 1774. p. 34, J 5. 

« for 
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" for the borough of Shaftefbury, in the county 
** of Dorfet^ is only in the inhabitants of the faid 
" borough) paying fcot and lot (i)." 

Then the Handing order of the 1 6th of January, 
'73t> was read (2).- 

The numbers on the polI> as produced by the 
mayor, were, 

For Sykes -*.*-- 184 
For Rumbold -.-.-- 24S 
For Mortimer • - - - 122 

The two objefts of the counfel for the petition- 
er, in this caufe, were to prove, 

I* That the fitting members, by themfelves or 
their agents, had been guilty of bribery, fo. aS not 
to be entitled to retain their feats- 

2. That there were fo many of the voters foi* the 
fitting members affedted- by bribery, or not bond 
Jidc inhabitants, or who had not paid fcot and lot, 
[ 3^5] ^^^ by ftriking them off the poll, a majority muft 
remain in favour of the petitioner, and he be en- 
titled to be declared duly elefted. 
. The counfel for the fitting members, befides en- 
deavouring to defeat the evidence produced on 
tlie two foregoing heads, attempted to (how, that 
Mortimer had promifed money. in order to pro- 
cure himfelf to be elefted, and that he was thereby 



(i) Journ. vol.ii. p^ 479, colt i, and j. 
(2) ^uffA, vol, i. p. 99, 



Incapable 
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' incapable of fitting, even if hz fhould make 6Ut a 
majority 'of good votes. 

It is evident, from this (horf account of the ge- 
neral complexion of the caufe,' that, with' regard to 
each candidate and agent, and eacJh individual 
voter objefted to, a diftind iffue was joined, be- 
tween the parties, viz. with regard to' the candi- 
dates, " guilty of bribery y or not ;" with rfegard to 
the fuppofed agents, " ' agent y or not ;" and alfo, 
. " guilty of bribery y or not ;" and with regard to the 
, voters, " bribe dy or not-y^ ^* bond fide inhabitant y or 
-•* not :^^ ^^ paying f cot and lot y or not. ^* ' ' ' 

On each of thefe ifllies, the Committee,' in the 
capacity of a jury, werfe to find a verdift ; and, [s^^l 
. upon comparing the refult of thofe verdids, muft 
have formed their ultimate determination. 

There were, however, feveral points ftarted with 
regard to the meaning and efFeds of the law con- 
: earning bribery; but from the manner in which the 
-caAife was conduded, it is impoffible to difcover 
with certainty, by the event, what the opinion of 
the Committee was upon thofe points. The 
-counfei indeed formed their conjedures, but, as 
thofe conjedures can be of no authority, it would 
,be improper to infert them here. The principal 
queftions -on the fubjed of bribery, which were 
argued by the counfel in this and the other caufes, 
where there was occafion to go into that fubjed, 
will find a place, in a note fubjoined to the Cafe 
pf St. Ive§ (i). ' . • 

(i) Vide iu/ra, Cafe of St. Ir«», note (B). 
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In the courfe of the tlial (whicb» from the 'titttd 
of the appointment of the CommktCf^i^ to tjMt of 
their making their report to.theHoufeA IfiAtdiout 
[307] weeks,) many points of evidence . arofe^ and were 
argued b)' the counfel. SoiEteof Ihctn were as 
follows t 

Moneys to the amount of feyeral. t;hQufand 
pounds^ hod been giiVen among the voters,, ip fiims 
of twenty guineas a man,« The perfons who were 
entruded with the difburfement of this moneti 
and who were chiefly tlie magiftrates of the towfi> 
' fell upon a very Angular and very abfurd contriv-* 
ance, in hopes of being able thereby to hide 
through ^hat channel it was conveyed to the 
debtors* A perfon. Concealed under a ludicrous 
and fantaftical diiguife, and called by the name of 
Punch, was placed in a fmall apartment, and 
through a hole in the door, delivered ou^ to the 
voters, parcels containing the twenty guineas; 
upon which they were condufted to another apart- 
ment in the fame houfe, wl^re they found a per- 
fon called Punch's fecretary, and figned notes far 
the value,, but which werQ m^de payable to an ima^ 
ginary chara(fler, to whom they had given the 
name of Glcnbucket. Two of the witnefles, 
[308] called by the counfel for the petitioner, fwpre that 
they had feen Punch through the hole in the door, 
and that they knew him to be one Matthews, an 
alderman of Shafte(bury, and, as the counfel for 
the petitioner had endeavoured to prove, an agent 
for the iitting members. 

The 
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The cotmfel for the (Tfting members propofcd to 
(ialt Matthews himfelf, to prove an ^7//^/. 
"^ This >JraS dbjeftcd to^ tod 'the poinj: being 
rfrgued, ' ^ ' 

' The Committee fe'folved, * ^ 

Not to admit the evidence. 

On the part of the petitionef, withcfles were 
called to prove declaration^ of voters, who at the 
poll had taken the bribery oath, that they had re* 
ciittd Punch's money. 

This was objeAcd to by the counfel on the other 
fide. They faid. 

That this was not legal evidence, for that, if 
fuch declarations were proved, ftili they could not 
be confidered as proving the receipt of the money. 
That it would be unjuft to fuffer what a man had 
feid in converfatibn, and without an oath, to in- [309^ 
validate what he had folemnly^fwom. That in the 
two Cafes of the counties of Hertford and Surrey, 
where there was a queftion of evidence exaftly 
fimilar to this, the. Committee of cleft ions had 
come to the following refolutlon, 

16 January, 1694^* Refolved, ^' That it is the 
** opinion of this Committee, that evidence ought 
^ hot to be admitted to difqualify an eledor, ^ 
^ no freeholder, who, at the eleftion, fwore hini* 
^' felf to be a freeholder." 

And, in both cafes, the Houfe agreed to thp 
Vefoly tioii of thp Committee ( i ), 

(f } Joum, TQlt xu p. 39J. col. z» 394. col. i« 

To 
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To this it ^as anfwered, 

That thofe cafes proved too much, for that, i^ 
the dodtrine which they contain wcpe to be adopt- 
ed, it would be in an ele6lor*s power, by commits 
ting perjury, to preclude all enquiry iftto the le* 
gality of his vote (A). 

The evidence was admitted. 

The Committee alfo determined, jn tlys ^afe, as 
[310] bad been done in that of Hindon, That, with.re-* 
gard to fuppofed agents, evidence (hould be firft 
produced to eftablifti the agency, before the bri- 
bery by fuch perfons (hould be gone into ( i ). 

The whole of the evidence niay be feeii in the 
report, as it was printed for the ufe of the (ioufe. 

On Thurfday, the 13th of April, the houfcad' 
journed on account of the Rafter, holidays, till 
Tuefday, the z^th of the fame month (2), but the 
Committee continued fitting, according to the 
provifions of the a& of Parliament (3), till they 
agreed on their report, which they did on Thurf- 
day, the 29th of April, the counfel having clofed 
their evidence and arguments on the Saturday 
before. 

On Tucliiay, the 25th of April, being the firft 
day on which the Houfe met after the holidays, 
the Committee, by their Chairipan, ii^ormed tba 
Houfe, that they had determined; 

(i) nde/ufra,C2L(e9flim' (3) Fide Introduaion, ftSt^ 
don, vol.]. p. 175. ^L No. 32. vol.]. p-57* 

(?) Vot^s, p. j6i. 

That 
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That the two fitting members were not duly 
clcfted. 

And that Hans Wintrop Mortimer, Efquire, 
the petitioner, was duly ele&ed, and ought to have 
been returned. 

And the names of the two fitting members were 
Accordingly rafed out of the return, and that of 
Mr. Mortimer inforted (i). 

^' Sir George Yonge alfo reported from the 
'^ mittee, that they had come to fevcral rcfolutions, 
'^ which they had direfted him to report to the 
^^ Houfe-; and he read the report in his place, and 
*^ afterwards delivered it in at the table, where the 
^* fame wa$ read, and the rcfolutions of the Com* 

mittee are as followeth, 

" Refolved, That it appears to this Committee, 

that there was the moft notorious bribery, and 

comjptiop, at the laft eledion of members, to 
^* ferve in this prefent Parliament, for the borough 
*5 of Shafton, otherwife Shaftefbury, in the county 
^^ of Dorfet. 

Refolved, That it is the opinion of this Com- [312] 

mittee, that the faid bribery and corruption re- 
^^ quire the mofl ferious ponfideratiofi of Par}ia«* 

ment (2,)" 

, The confideration of the report was adjourned 
tin Thurfday the 4th of May, and an order made, 
^hat the Speaker l):)oul4 pot iflue his warrant fof 

(i) Votes, p. 56J, ^66. (35) Votes, 5^6. 

anew 
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a new writ (for the vacant feat) till z£t€r that 
day (x). ' 

On the 4th of May, feveral parts of the minutes 
ef the .evidence taken before the Committee being 
read, both the rcfolutions of the Committee were 
unanimoufly agreed to by the Houfe, and it was 
ordered, that the Speaker (hould not iflue his 
warrant for a new writ, until the Houfe had pro* 
ceeded to take the minutes of the examination 
taken before the Committee into further con* 
fideration. 

Then the two following refolutions were come 
to, 

" Refolved, That it appears to this Houfe, that 
'* it is too late to proceed to take the faid minutes 
•' into further confideration in this ieflion of Far- 
•* Hament. 
[3^3] Refolved (unanimoufly) " That it wifl be highly 
" expedient, that the Houfe do proceed, to take 
•* the fame into confideration, as early as poffible, 
** in. the next feffion of Parliament/* 

And, it was ordered, 

** That it be an inftruftion to the gentlemen, 
•* who are appointed to prepare and bring in a bill, 
^ to explain and amend an a£t, made in the loth 
** year of the reign of his prefent Majefty, mtiy 
♦^ tuled. An Aft to enable the Speaker of tm 
•• Houfe of Commons, to ifliie his warrants, to 
♦* make out new writs, for the qboice qf member^ 

(1) Votes, 566. 

« to 
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•* to ferve in Parliament, in the room of fuch 
" members as (hall die during tlie recefs of Par- 
*' liament (i), ** that they do make provifion in 
" the faid bill, that no writ be iflued for the bo- 
** rough of Shafton, otherwife Shaftefbury, in the 
** county of Dorfet, by virtue of the faid aft, 
** during the next recefs of Parliament (2)." 

That very day leave had been given to bring in [314] 
fuch a bill (3), which was afterwards brought in 
and pafled into an aft, (15 Geo. III. cap. 36) (4), 
and it is thereby provided, that, if a vacancy hap- 
pen for Shafteflbury during the recefs, (by any of 
the events in the cafe of which the Speaker, by 
that ftatute, and the ftatute of loGeo. III. cap. 41. 
Is authorized and rec^uired to iflue a warrant for A 
new writ,) the Speaker (hall not be enabled to 
iflue a new writ (B), " becaufe that might tend to 
^ defeat thofe rxieafures which it may be proper 
" to take in confequence of the faid notorious 
** bribery and corruption (5).*' The former part 
of the fame feftion recites, ** That it has appeared 
" to the Houife of Commons, that there was the 
" molt notorious bribery and corruption at the 
'* laft eleftion for Shaftc(bury.'' 

(1) Vi^/mftm^ Introd. vd. i. (4) Zufru. Introdufi. imL i 

{2) Vote«, p. 627, 6^8, (j) S^. 4. 

(3) Votes, p« 624* 
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Note p AGE 309. (A). There is a determination of the Hqu(c 
(A.) pofterior in time, on this very point of evidence, in the 

cafe of the county of Bedford, diredlly .contrary to the refo- 
lution in the cafes of Hertford and Surrey. 

" 28 June, 1715. A motion being made, and the quef- 
(< tion being put, that the counfel for the petitioners be 
<' admitted to give parole evidence as to a perfon's being 
*' no freeholder, who fwore himfelf to be a freeholder at the 
^ time of the eleSion ;" ' 

« It paffed in the affirmative, on a divifion, 98 to 66." 
Journ. vol. xviii. p. xgo. col. i. 

The ftanding order of the Houfe, of 22 Nov. 17 17 (i). 
by which it i$ declared, that a man's qualification to be a 
member of Parliament may be difputed, although be (hall 
have previoufly fworn to it, is alfo in dire£l cdntradiflion 
to the principle of the two cafes of Hertford and Surrey; fo 
that thofe cafes cannot liave any weight, although the So- 

s 
t 

( I ) nde infra. Cafe of Clackmannan. 

Ucitor 
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licitor General was chairman, and made the report, in the Not« 
cale of Hertford. Journ. vol. xi. p. 393. col. 2: 




P. 314. (B.) A Claufe of this fort was not necef&ry Note 
with regard to Hindon, becaufe the election for both feats (^0 
having been declared void, no vacancy could happen during 
the recefs. 
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The Committee was chofen on Friday the 31ft of March, 
and confided of the following Gentlemen : 



Paul Fielde, Efq. Chairman v - - ^ 

John Elwes, Efq. - - - - - 

Chriftopher Griffith, Efq. - - 

John Morgan, Efq. - - - - 

William Nedham, Efq. - - - 

Hon. James Stuart - - - - - 

William Philips, Efq. .. - - - 

Vifcount Bulkeley - - - - - 

Sir Adam Fergufon, Bart. - - - 

Sir George Macartney, K. B. - - 

Filmer Honywood, Efq. - - - 

Sir Henry Hoghton, Bart. - - 

Edward Phelips, Efq. . - - - 

Nominees, 

Of the Petitioners: 

Right Hon. Thomas Townfliend - 



'-i 






^ Hertford. 
BerkChire. 
Berkfhire. 
Monmouthfli. 
Winchelfea. 
Bute and Caith. 
Boroughbridge. 
Anglefea. 
Ayrfhire. 
Ayr, &c. 
Steyning. 
Prefton. 
Soq[ierfetihir& 



Whitchurch. 



^ Bedfbrdfhire* 



Of the Sitting Members : 
Robert Henley Ongley, Efq. - - 

Petitioners : 

William Burke, Efq. and Henry JCelly, Efq. 
Certain inhabitants Freeholders, and legal Voters of th« 

Borough of Haflemere. 

Sitting Members : 
Thomas More Molyneux, Efq. Sir Merrick Burrell, Bart* 

Counsel, 
For the Petitioners: 
Mn Cox, Mr. Alleyne, and (on his return from the circirit), 

Mr. Bearcroft. 

For the Sitting Members : 
Mr. Wilfon, Mr. Arden; 
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ON Saturday, the ift of April, the Com- 
mittee being met, the two petitions were 
liead. 

That of Mr. Burke and Mr. Kelly alledged in 
general terms ; That the two fitting members had 
been guilty of undue and illegal pradtices ; That 
votes had been admitted, though not legal, for the 
fitting members, and that the majority of legal 
votes were in favour of the petitioners (i). 

The other petition ftated fpecially the right of 
ele&ion in Haflemere as determined by the Houfe; 
and that it is a borough by prefcription, and al- 
ledged ; That of late years the pradice of fplitting 

(i) Votes, D«c. 6. p. 35, 

s 4 and 
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and dmding freeholds within the faid borongh, 
for eletftion purpofes, hath prevailed to fp great a 
degree, that, if the fame is not remedied, and ef- 
feftually prevented for the future, the privileges 
and franchifes of the petitioners will be deftrojped, 
and the ancient and true conftitution of the (aid 
borough totally fubverCed; and that at the laft 
cleftion, when Mr. Burke, Mr. Kelly, and the fit- 
ting members, were candidates, great innovations 
were made on the ancient and true right of elec- 
tion of the faid borough ; and a great number of 
perfons admitted to vote for the fitting members, 
in.refpedt of freeholds illegally fplit and divided; 
and feveral perfons who were not inhabitants of 
the borough, others not freeholders, others whofc 
pretended freeholds were parcel of the wafte ground 
of the faid boroiigb and manor, others wliofe free- 
holds do not lie within the faid borough »ad ma- 
nor, and feveral perfons receiving alms, were ad* 
mitted to vote for the fitting members, coatrarf 
to the right of eled^ioni and that Mr. BurJce wd 
[3Z1] Mr. Kelly had the majority of legal votes, and 
ought to have been returned (i). 

l^e laft determination of the right of eledion, 
in Hailemere, is as follows : 

May 20, 1 66 1 • Refolvcd, *^ That the inhafcilant 
** freeholders there //. e. in Hailemere) have only 
** voice in cledlions {2)." 

(1) Votes, 6 Dec. 1774. (z) Jouro* vol. viii. p« 255^ 
p. 35> 36- coL I. 

This 
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Tim was explained by a refolution of the Houfis 

in 1 755- 

24 April, 1755. Refolded, "That, in the laft 

*' determination of the Houfe, of the right of elec- 
tion of burgeffes to fervc in Parliament for the 
laid borough of Haflemere, in the county of 
^ Surrey, made the 20th day of May, in the year 
** 1 661, which is as followeth, viz. That the inha* 
bitant freeholders there have only voice in eleciion ; 
by the word " freeholders** is meant only free- 
holders of mefluages, lands, or tenements, lying 
within the borough and manor of Haflemere, 
whether the fame pay rent to the lord of the faid 
borough and manor, or not, exclufive of any [322] 
*• lands or tenements which are or have been parcel 
•* of the wafte ground of the faid borough and 
** manor, or any meffuages or buildings which are 
** or (hall be, (landing or being thereon (i)." 

(1^ It is underftood not to be neceffary that 
the voters (hould occupy the freeholds for which 
they vote. It is enough that they live in Hafle* 
mere, and have freeholds there). 

At the beginning ot this very tedious caufe, the 
counfel for the petitioners were going into evi- 
dence, tending to (hew that only perfons paying, 
or who, from their tenure, were liable to pay, a 
rent to the lord, have a right to vote. It is efl^n* 
tial to burgage tenements that they pay a rent to 
the lord, fo that this would have made Haflemere 

(3} Joura. vol. xxvii. p. 295. col. 2« 

a burgage- 
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a burgage-tenure borough. The counfel for the 
fitting members objefted to the evidence, as con- 
tradiAing the explanatory refolution of 1755. 
* The counfel for the petitioners contended. 
That by the words " whether the fame pay rent 
to the lord of the faid borough and manor or 
not," was only meant " whether they defaElo pay 
or not,'' but that it was ftill competent to them 
to (hew, by evidence, that none can vote, but thoie 
who ought by the nature of their tenure to pay to 
the lord. 

On the other fide it was faid. 

That the words of the refolution mean *' perfons 

^* bound by law to pay," for that the Houfe mufl: 

be fuppofed to have prefumed that perfons who 

were bound to pay, did pay, and therefore that to 

iay, " Whether the fame pay ^ or not^^ was the fame 

thing as to fay, ^^ Whether the fame are holden by 

payings or mty^ or " Whether the freeholders are 

bound to pay^ or not^^ 

The Committee, having diredted the court to be 
cleared, after deliberation among themfelves, 

Refolved, That the counfel for the petitioners 
flbould not be admitted to produce evidence, tend- 
[324] ing to ftiow that only perfons payings or liable t9 
payy a rent to the lord, have a right to vote. 

The numbers, on the returning officer's poll, 
flood as follows : 



For 
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For the fitting members - - 61 
- For the petitioners • - - 40 

Majority - - 21 

The counfel for the petitioners objefted to 47 of 
the voters for the fitting members, on feveral diffe- 
rent grounds. 

I. To 35, as voting for tenements fplit within 
the meaning of the ftatute of King William (1). 

II. 6, As claiming their right from freeholds 
without the manor. 

III. I, His property being leafehold, and part 
of the wafte. 

IV. 2, As having no intereft but a rent re- 
fervcd on a term. 

V. 3, As not having freeholds. 

VI. To 6 of the above they likewife objefted 
the receipt of a charity called Smith's charity. 

VII. And to fome, in opening their cafe, bri- [325] 
bery; but this laft objeftion they thought proper 
afterwards to wave. 

From this ftate of their obje<Sbions, and from 
thofe of the counfel on the other fide to the votes 
of the petitioners, which will be mentioned after* 
wards, it will appear, that the caufe divided itfelf 
into a great variety of feparate queftions, which, 
however, were not feparately argued and decided, 
as has been pradifed in fome of the foregoing cafes. 
Each queftion was accompanied with a great deal 

to 7 & 8 Will. III. cap. 2s, § 7. 

of 
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of complicated evidedcei both parole dnd writtetii 
which would have requii^ed a verjr clofe attoidancc 
in order to coUeffc and digefl it i and$ aftdr all^ the 
labour would have been as fruitlefsj as difficult 
and irkfomey fince the nature of the caufe was fuch 
as rendered it impoflible to deduce from the genenii 
determination of the Committee, their opinion oil 
the particular points. I confefs, therefore, that I 
was neither able nor very defirous to obtain a com'- 
pkte hiftory of the whole. It may have its ufe^ 
[326] particularly to perfons connefted with this boM 
rough, to (late the general points both of evidence 
and aigument, as I was able to gather thetn, fmm 
the opening of the counfel on each fide, and fiom 
the information with which they have fince fa« 
voured me. 

On the firft head of objeftion, the counfel fo< 
the petitioners contended, 

1. That all freeholds of which an unity of tene« 
ttient can be proved till 1696, when the ftatuta 
of King William pafled ( i ), but which have fince 
been divided* are to be confidered as fplit within 
the meaning of that ftatute, and are therefore in- 
capable of carrying legal votes. 

2. Or, that they are, at leaft, prima facie^ to be 
prefumed to have been divided for eleftion pur- 
pofes, and the votes to be holden to be void, the 
mms of proving the contrary falling upon the voter* 

(i) For the words of the Hatute, wUe fufrat vol. i. p. a 17* 
Cafe oi OowntoB. 
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5f Or> thtt, from the time that tfaofe diTifioBf 
qi&eehsiAs can be proved to have become rctf 

general in any place, they ♦ are to be confidered ff 

within the operation of the (l-atute. 

. 4. Or, prima facie^ to be prefumed to be ic^. 

5. Or, laftly, (if even- that were thought too 
bfoad a propofition) that all votes for freeholds 
divided about the tinie of an eledion are, ftima 
fmiey to be taken to be within the meaning of the 
ftatute, and that the voter muft prove the divifion 
td have been made bond fide^ and not to ierve the 
jnirpore of the cledion. 

They cited the cafes of Whitchurch, and of 
Weymouth and Melcombe Regis. 

In the former, the Houfe came to the following 
refolution, which is the laft determination with re« 
gard to the right of eledion in that place. 

Zi ppcember, 1708. Refolved, " That the 
'** righj: of eleding burgefles to ferve in Parliament 
** for the borough of Whitchurch, in the county 
^^ of Southampton, is in the freeholders only of 
•* lands, or tenements, in right of themfelves, or 
^ their wives, not fplit fince the aft of the feventh [328] 
^* and eighth years of the reign of King William 

In the cafe of Weymouth and Melcombe Regis ^ 
pvideoce haying been given, that, from the time of 
the eleAion previous to that which was then con- 



(i) Journ. vol. xvL p. 5a. col. i. 
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troverted, a great many divifions of freeholds had 
been made, the Committee came to a refolution, 
3 June, 1714, 

That no freeholders of the borough of Wey- 
mouth and Melcombe Regisy in the county of 
^ Dorfet, made fince the eleftion of members to 
fcrve in Parliament for the faid borough in 
April 1 7 1 1, unlefs claiming by devife or defcent, 
^* had any right of voting in the laft eleftion of 
^* members to ferve in Parliament for the laid 
" borough (i)." 

They faid, that, on the foundation of this refo- 
lution, th(? Committee decided in favour of the pe- 
tioners, which decifion having been adopted by 
the Houfe (2), proves, by neceflary implication, 
[329] that the Houfe alfo adopted the previous refolu- 
tion. The firft of thofe cafes, they faid, proved 
their firft general pofition, and the other the 
third. 

A great deal of evidence was produced to (how, 
that the 35 votes objefted to upon the ground of 
the ftatute of King William, came within one or 
other of their pofitions with regard to the operation 
of that ftatute. 

The fecond head of objeftion, which went to 6 
of the votes for the fitting members, depended on 
evidence of the bounds of the manor, and whether 
the manor is or is not co-ex tenfive with the 
borough. 

(i) Journ. vol. rvii. p. 665. col. 2* 
(2) Journ. fame vol. p. 667. col. 2, 

The 
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The counfel for the petitioners endeavoured to 
prove that they are not co-extenj(ive ; and they 
contended that, to come within the defcription of 
the refolution of 1755, the freehold muft lie in 
both, the word " and'' in that refolution, being 
copulative^ and not disjun£live. 

The jd, 4th, and 5th heads of objedtion feem 
to have been clearly fupported by the words of the 
refolution of 1755, fo that, with regard to the votes 
impeached under thofe heads, the queflion muft 
have been merely on the faft of the property having [330] 
been fuch as the counfel for the petitioners flated it 
to be. 

The 6th head of objeftion was the receipt of 
Smith's charity. 

Mr. Bray, fteward of that charity, gave the fol- 
jbwing account of it. 

Ii> the reign of Charles the Firft, one Henry 
Smith, of Silver-ftreet, London, left all his real and 
perfonal eftates to truftees, to be diftributed from 
tiifte to time tp a great many different parifhes, 
particularly to all thofe in Surrey but three, for the 
fetting of thi? poor to work, for the binding poor 
apprentices, and teaching and educating poor 
children. The rents of this donation at prefent 
amount to about - 1 600 pounds a year. In moft 
pariftxes entitled to a (hare of them, that fhare is 
paid to the overfeers of the poor, and it is under- 
ftood by the truftees that they are to diftribute it 
to fuch poor parifhioners as do not receive the 
ordinary parifli relief. The overfeers nuke a re- 
turn 
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turn to the truftees of the perfoos whohave received 
the charity. 

* Upon this evidence, the counfel for the peti- 
tioners contended, 

That this charity was in the nature of alms, or 
parifti relief, being fubftituted inft^ad thereof, to 
thofe who are objects of pa.ochiai alTiflance, and 
diftributed by the fame perfons. That this dif- 
tinguifhed it from other charities, which, in diffe- 
rent cafes, had been determined not to difqualify, 
and that though alms are not mentioned in the laft 
determination of the right of eieftion of Haflemere, 
they muft be confidered as working a difqualifica- 
tion by the common law of Parliament. That al- 
though there are many determinations of the Houfe 
refpedting particular places, where the difqualifi- 
cation by alms is fpecially mentioned, we cannot 
from thence infer, that, with regard to others, 
where it is not mentioned, it docs not operate ; 
for, if this were fo, it would certainly have been 
faid in fome one inftance, in direft terms, that per- 
fons receiving alms are not thereby difqualified ; 
but that no fuch inftance is to be found. That 
the Houfe, in the determinations where alms are 
[332] mentioned, can only be confidered to have meant 
them as declaratory of ' the general law, for that, 
ppon an examination of niany of the cafes where 
fuch determinations have been made, it will be 
found, that they were not formed on any evidence 
of a peculiar ufage in the place. 

cS^The witnefles fwore, that they had never 
^ heard 
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heard that the leceipt of Smith's charity was con^ 
fidered in the borough as a difquaiification ; . and» 
on the other hand, they did not remember any 
in{lances of perfons, whom they knew to hare re«> 
ceived it, comin^o poll. 

The counfel for the fitting members infiftedi oa 
the firft heid, 

That if a man, at this day, were to purcfaa{e» 
'iond fide^ for the purpofe of habitation, or any 
tother kwfiil ufcj a part of a larger freeliold from 
which fuch part had never before been divided^ it 
would carry a good vote with it, in this borough. 
That, if the counfel for the petitioners were right, 
to the whole extent of their doftrine, every convey* 
ance of fuch fmaller freehold, which had never 
been a feparate eftate before* 1696, would be void; [333] 
for^ by the ftatute, the conveyances, themfelves. 
Which are defcribed^ih it, not merely the votes, are 
declared to be void ( i ) . 

That, till the ftatute of the loth of Queefi 
Anne, cap. 23. which altered the law, in this re* 
fpedt, with regard to freeholds in counties, the fta- 
tute of King William extended to them \ and that^ 
by neceflary inference from the doctrine of the 
counfel for the petitioners, all conveyances of 
fmdler freeholds carved out of larger, whether in 
towns or borou^s (where the right of voting is in 
freeholders), or in counties^ from 16^5 to 171 x> 

(1) See the wordt df the fiitllle ct^/»/r«| ill the Ctft of 
PowntoD, vol, L p*ai7« 

VMr.II. T miift 
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mull be fuppofcd to have been void. That the 
law ftill continues fo with regard to boroughs ; fa 
that by the ftatute of William, every proprietor of 
fuch larger freehold in a borough would ftill be 
tied up from felling part of his cftate without the 
whole. 

That this doftrine drew with it fuch monftrous 
confequences, that it could not be ferioufly main- 
[334] tained. That it feemed to have been taken up, 
upon the idea that this was a burgage tenure bo- 
rough, where burgages, being indivifible as to the 
right of voting annexed to them, cannot be fplit 
into more votes than they originally bore. 

That the two cafes of Whitchurch and Wey- 
mouth, and the propofitions founded upon them, 
militate againft each other; for that the latter 
proves that the principle of the former is not to be 
extended to all boroughs ; That, with regard to the 
firft, there is none of the evidence, on vvhich the 
determination was made, ftated in the Journals; 
That, as to the fecond, it feems from the whole 
account of it in the Journals (in which account, 
by the bye^ there are a great many inaccuracies), 
that the refolution of the Committee was formed 
upon the ground of occafionality in the votes which 
had been made fince 1 7 1 1 ; That it only (ays, that 
fuch votes were bad, at the ekftion then under the 
confideration of the Committee, not that every 

• . » * ■ • 

new vote that (hould ever be made after 1711 

[SSSi ^^^^ be fo* That, befides, although the general 

detcnnination of the Committee, as to the perfohJ 

2 entitled 



HASLEMERE. 335 

entitled to fit, was agreed to by the Houfe, we are 
not, therefore, to confider the previous refolutioa 
as a refolution of the Houfe ; for that, when the 
Houfe adopts any fpecial refolution of a Com* 
mittee, it is always fpecially agreed to, which was 
not done on that occafion. 

That even the more moderate part, of what the 
counfel for the petitioners contended for, could 
hot be admitted, being contrary to the eftabliftied 
maxim, that fraud is not to be prefumed. That, 
at the time when many of the conveyances in the 
prefent caie were made, triennial Parliaments were 
in ufe ; fo that moft conveyances of all forts muft, 
at that period, have been made near the time, of 
an ele<fkion. 

That it was now too late to objedt to freeholds 
which had been voted for as feparate tenements for 
30i 40, 50, or 60 years. {^ This was proved to 
be the cafe of many of thofe which had been ob- 
jeded to). That, if they had been fraudulently 
conveyed, the time to objeft to them was when [336] 
the tranfaiftion was recent^ and could have been 
enquired into, which indeed had been attempted 
in 1 75 1, againft many of them, but without fuc- 
cefs(i). 

That the number of inhabitants in Hailemere 
had encreaiibd greatly within this century, which 
afforded a fair prefumption, that the tenements 
had been divided, for the fair purpose of habit^^ 
1 

T 2 tioot 
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tion. {^ They gave up feme of their votes ob* 
jedted to on this firft head)* 
» On the fecond headi They contended that the 

borough and manor are <:o*€xtenfiVe. 

One piece of evidence, to prove this, was. That 
in the court-rolls, as long as there was a court* 
baron held at Haflemere, the title was ^^ Bufgus de 
*' Hqflemere:' . 

This, they faid, {hewed that the borough and 
manor are the fame ; for that a court-baron can 
only belong to a manor, and therefore the title 
** Biirgus*^ could not have been ufed in the court- 
[337] ^^^^^ ^f t^^ manor, if the borough had been fome- 
thing different from the nianon 

They conte'nded, on the fixth head of objedion, 
that Smithes charity is not alms'^ for that by that 
tvord the Houfe means only parifli reliefs That in 
the cafe of Cirencefter in 1690, the Committee of 
elections having refolved that a charity called bye- 
rtioney, exaftly analagous to that in queftion, being 
diftributed by the parilh officers, and given to fuch 
as do not receive parifh relief, difqualified, the 
Houfe difagreed ( i ). That even parifli relief is not 
a general difqualification, for that there is no in- 
ftance where the Houfe, in determining the right 
of cledion in any particular place, has exprefsly 
mentioned any general difqualification, or faid, for 
inftance, infants, women, peers, have no right to 
vote. . - . 

(t) Jonrn< ik)}<ic< p, 461. col. i« tt 

. : The 
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The counfel for the fitting meinbers then pro^ 
ibeeded to their obje6kioi>s to the voters for the pe- 
jtitioners ; which were as follows : 

I w * To fome, as having voted for tenements fplit 
for election purpofes, within the meaning of the 
ftatute of King William . 

a. To others, as having voted under fraudulent 
conveyances, having never been in pofleflion, and 
pot having ^ny beneficial intereft in their fpppofed 
eftates^ 

^ Thefe two objections wcrjt to about 24 
votes. 

,3. To I, as haying received parifh relief, (if the 
Committee (hould think that a difqualification), , 

4. Th?ir laft objedlion went to all the other 
votes for the petitioners, and to fome of thofe obr 
jefted to under the ftrft head. The fafts on which 
it Was founded were thefe : 

The late Mu Webb, Solicitor to the Treafury, 
by his laft will, bearing date the 6t:h of February, 
1 7 70, devifed his eftates, real and pcrfonal, to his 
wife, and her heirs, executors, andaffigns, but fubr 
ie<3: to the payment of his debts ; which were con* [339] 
fiderable, particularly to the Grown, He died 
fopn after. 

On the 6th a^d 7th of Auguft, 177 1, by inden- 
tures of leafe and releafe, between ]Vf r. Webb^s 
widow of the one part, Edward Beaver of the 
pfher, and Dr. Halifax and Richard Blyke of the 
third part, after reciting that a marriage was in- 
Jeiided b?tween Mrs. Webb and ^r* Beaver, 

T 3 Mrs, 
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Mrs. Webb conveyed part of the rtal and perfonal 
eftates, to which (he was entitled under the will of 
her late hufband, to Halifax and Blyke, and theic 
heirs and affigns, in truft, to pay out of the rents 
and produce of the real, and the produce of the 
perfonal eftatc, all the debts of the teftator, and 
alfo fix thoufand pounds to her intended hufband, 
and^ from and after the payment of the debts and 
the fix thoufand pounds, upon truft to convey to 
fuch ufes, as (he (notwithftanding her coverture) 
(hould appoint, by a deed or will, and, if (he (hould 
die without making fuch appointment, to the ui« 
of her heirs, executors, and affigns. The marriage 
took place. ^ 

[34^] On the 5th and 6th of May, 1774, Halifax and 
Blyke, in confideration of ten (hillings, bargained 
and fold, to Beaver and his aflSgns, all thcf mef;; 
fuages, lands, and tenements, lying within the bcH 
rough and manor of Hallemere, for life. 

Mr» Beaver, by fubfequcnt deeds, but previoys 
to the election, conveyed to the diferen't voters 
objcftcd to. freehold tenements, for which a no- 
minal confideration in money (fpecified in the cbn- 
veyance$) was paid. 

From the whole of the circumftanccs }uft ftated, 
the counfel for the fitting members argued. 

That the conveyances by Beaver muft be conii« 
dered as colourable and fraudulent, and that the 
Committee muft fet afide the votes given in con* 
fequence of them. That the conveyance, by Hali* 
fax and Blyke to Beaver, . was contrary to, and a 

breach 
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breach of, the truft to them. That if the eftate 
which they had granted was good, in law^ yet, cer- 
tainly, Beaver only took the bare legal eflate, fub- 
jedk to the * trufts, of which he had notice by being 
a party to the firft deed, and that h.c could not, 
therefore, convey any beneficial intereft to the 
voters. 

The counfel on the other fide, in their reply, 
faid, on this head. 

That, by the conveyance of May, 1774, Beaver 
clearly took a legal eftate of freehold, and that the 
voters, in like manner, by his conveyances to therut 
took legal eflates, and acquired bond fide freeholds 
in their tenetoents ; and, therefore, that the right 
of voting, annexed to thofe freehold tenements, 
yeftcd in them, — That the Committee had no jur 
ni<!i(5tion fimilar to that of a court of equity, to 
inveftigate the trqfts to which the eftates of the 
freeholders might be fubjeft^ 

. OnWednefday, the 12th of April, the Chairr 
pian of the Ckimmitte^ acquainted the Houfe, that 
the Committee ha4 received ^n application from 
the petitioners^ and fitting n^embers, to defire that 
jthe Committee would moye the Houfe, for leave 
to adjourn during the r^cefs at Eafter, as fuch an 
adjournment would be of great convenience tQ the [342] 
parties, in the further hearing of the merits of the 
caufe, and that the Committee were defirous of 
adjourning fpr fome days during the recefs, and 
|iad, therefore, directed him to move the Houfe, 

T 4 - that 
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that the faid Committee might have leav^ to ad- 
journ till Friday, the 28th of April. 

On this, the Houfe was moved that the aft of 
the 10th of George the Third, cap. 16, fliould be 
jread, which being accordingly done, it was order- 
ed, "That the faid Committee have leave to ad- 
" journ till the 28th of April (i).'' 

On Tuefday, tlio 9th of May, the Committee, 
by their Chairman, informed the Houfe, that they 
had determined, ^ 

That the two fitting members were duly eleded 



<i) Votes, p. 54», 543. (a) 11^. p. 653. 
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1^ The day appointed for choofing this Cprnpittee was 
Tuefday^ the 4th of Apr|l(i) ; but the Houfe not being 
pomplete, according to theprovlHon^ of the ftatute (2), they 
were obliged to adjourn to the day following (3), althougl^ 
very important bufincfs was to have come on, after the ballot. 

On Wednefday^ the ^ of April, the Committee wa$ 
f:hofen, and confifted of the following Gentlemen : 






Frederick Montagu^ £fq. Chairman^ 
Sir George Saville, Bart. - - - 
Pon. John Vaughan, - •' - - 
Charles Goring, Efq. « ^ • - 
l^ord John Cavendifh, ~ . « . 
Thomas Halfey, Efq. . - - • 
William Chafin Grove, Efq. - - 
|lichard Benyoo) Efq. - - - - 
hon. Booth Grey, - - - - 
JamesGrenville, jun. Efq. - • ) 
Thomas George Skipwith, Efq. - 
Richard Wilbraham Bootle, Efq. 
Edward Bacon, Efq. ...... 

NoMI)?EE8. 

Of the Petitioner : 
William Adam, Efq. - . - - 

0/tbe^ Sitting Member ,• 
Lord Adam Gordon, - - - - i 

Betition^]^: 
James Francis Erfkine, Efq* 

Sitting Member : 

Ralph Abercroniby, jun* Efq. . 

Counsel 

For the Petitioner : 

Mr. Maddox, Mr» Crofbie* 

For the Sitting Member : 
Mr. Rae, Mr. Ma^donald. 

(i) Votes, 17 March, p. 438. 

(*) l^iiiijupra^ Introd. fe^. 3. No. 11. p. 49. 5P. 

(3^ Votes, 4 April, p. 485. 



Higham perrer^ 
YorkDiire, ^ 
Berwick. 

Shoreham. 
York. 

Hertfordfliire* 
Weymouth, &c, 
Peterborough. 
Leicefter. 
\ Buckingham, 
Wajwickfliirc. 
Chefter. 
Norwich, 



Gatton. 



Kincardineihire. 
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ON Thi^rfcjay, thQ ^tb of April, the Committee 
being met, the petition was read^ fetting 
forth ; That the fitting member was abfolutely dif- 
qualified and meligible ; That the petitioner had a 
majority of legal votes ; And, that the return of the 
fitting member was brought about by various 
illegal and unwarrantable a(5ts and proceedings ( i )^ 
The counfel for the petitioner infifted. 
That, as the qualification of the fitting member 
\yas exprefsly objefted to in the petition^^ he ought 
to have given in a Pflriiculax of his eftate to the 
clerk of the Houfe, within 15 days after the peti' 
tion was read, according to the following ftanding [346J 
order : 

22 November, 1717. " The perfon whofe qua- 
^* lification is exprefsly objefted to in any petition 

<i) Votes, 7 D c. 1774. p. 42. 

^* relating 
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** relating to his elcdion, Ihall, within fifteen day^ 
^* after the petition read, give to the clerk of th^ 
^* Houfe of Comnjons ' a p^per, figned by himfelf^ 
^^ containing a rental, or particular, of the lands^ 
^* tenenients, and hereditaoients^ whereby he i:nakes 
^* out his qualification ; of which any pprfon con-s 
^' cerned may have ^ copy (i)/* 

That there is another ftapding order (the 4th) of 
the fame date, in the following words ; 

If any fitting member Ihall think fit to qtieftjon 
the qualification of a petitioner, he fhall, within 
fifteen days after .the petition read, leave notice 
thereof in writings with the clerk of the |ioufe 
f* of Commons, and the petitioner (hall, in fucl^ 
** cafe, within fifteen days after fuch notice, leavd 
** with the faid clerk of the Houfe the like accounh 
[347] " being in writing, of his qualification, as is re^ 
^' quired from a fitting member {2)." 

That jn the cafe of Minehead, 27 Feb. 1728;^ 
one of the petitioners having negleded to comply 
with this laft mentioned ord^r, the floufe ordered 
the Committee of eleftions i^ot tp proceed upon 
that part of the petition which concerned him (3) 
(A). That, as the one ftanding order is equally 
binding with the other, they were perhaps entitled 
to infift, by analogy to that c^fe, that the fitting 
member in the prefent inftance vvas to ht presumed 
to be difqualified. But they faid Ifhey waved any 

(i) Joarn.vol.xviii.pr629. (3) Joaro, voL xx^. p. 66^ 
col. I. col. 2, 

(2) Ibid, 

advantage 
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&d\^antage of that fort, and ohly defired that the 
particular of the eftate by which he claimed bia 
qualification^ fl>ould now be produced to thd 
Committee, 

The coiinfel for the fitting member anfweredi 
that, in the firft place, the general words in the 
petition** abfolutely difqualified and ineligible^^ vjtiQ 
not fufEciently explicit to (how that the objeftion 
intended to be made, was to the fitting member*s 
eftate, which, however, was the only fort of quali- [348] 
, fication meant by the ftanding order \ that, for 
Hught the fitting member could learn from the pe- 
tition, the difqualification meant might be fome* 
thing elfe, as the holding a difabling office, &c* 
that the agent for the fitting member having ferved 
a written notice on the petitioner's agent, on the 
2 2d of March, to know the particular grounds oA 
which the petitionerintended to proceed, no anfwer 
in writing had been obtained, (sd^ This was 
proved.) 

And, in the fecond place, they contended that 
qualifications for Scotland were not within the 
meaJiing of the (landing order of 171 7, as was 
evideBt from comparing all the four refolutions of 
that date together^ which by a fifth) extending to 
them all, are made fbjnding orders* That from 
this circumftance it was plain, that they were all 
meant to app4y to the fame fubjed. That the fir^ 
clearly only extended to England, becaofe it refers 
to the qualification-'Oatli taken at the eledion for ^ 
£ngli(h members of Parliament under the ftatiite 

of 
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^ oif'thd 9th of Queen Anne ( i ). It is in iht fol- 
lowing words : 

Rclblved, " That^ notwitliftanding the oath 
" taken by any candidate, at, or after, any eleftionj 
*' his difijualification may afterwards be examined 
'' into." 

That confequently-, the other three, in like man- 
ner, only refpefted England^ 

As to the requifition now marie, of producing 

X the pcarticular of the jfitting member's eftatc to the 

Committee, they faid, that, in order to anfwer it, it 

would be neceflary to Hate -the origin and nature 

of quaUfications in Scotland w 

Before the reign of James the Firft of Scotland^ 
all freeholders, who held of the King in chief, were 
entitled to fit in Parliament, or rather, to fpeak 
according to the ideas of thofe times, they were 
^o»W to attendance there. 

By a llatute of the 7 th Parliament of that 
Prince (2), anno 1427, the leffer barons and free 
Toco] t^^^^^ts were permitted to fend two or more com* 
piiiflioners from each (hire, to reprefent them* 
Kinrofs and Clackmannan, being very fmall fhires) 
were only to fend one each- When a commiffioner 
was not elefted, it continued to be the duty of th6 
Jefler barons and free tenants to attend in perfon* 

Still no qualification, farther than being a free- 
holder, (that is, holding of the King or Prince of 
Scotland, for fuch only are called fo,) was requifitc 
cither in the eleftors or eleded. 

(I) Cap. 5, (2) Cap. 101. 

In 
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Ih ijSyi in the nth Parliament of James the 
Sixth (i), it was enaftcd; that none (hould have 
voice in the cleftion of commiffioners, but pcrfons 
having forty (hillings a year in land, and being re- 
lident within the (hire. But nothing was yet cx- 
prefsly prefcribed as a qualification neceflary for 
the eleded, except refidencCi 

In 1 66 1 5 a new ftatute pafTed on this fubjeft 
(2), by which it was provided, that befides all 
heritors holding a forty (hillings land in capite^ all 
heritors, life-renters* and wadfetters, holding of [351 J 
the King, and whofe yearly rent amounted to ten 
chalders of vidtual, or 1000 pounds (Scots), all 
fee-duties deducted, (hould be capable of voting, 
and of being ckofen. 

Twenty years afterwards, the qualification^ 
which is required by law at this day, was e(la- 
bli(hed (3), viz. That all perfons entitled to vote 
(hould be publicly infeft in lands, or the fupe- 
riority of lands (B), holding of the King or Prince, 
of forty (hillings old extent (C), or, where the faid 
extent appears not, in lands liable for the public 
fupplies for 400 1. of valued rent diftindt from 
duties (D). Refidence was made no longer ne- 
ceflary, 

{tSr There is no exprefs provifion in this laft 
ftatute with regard to the eledted- But it follows 

(i)Cap. 114. p. 629. col. I. (3y An, i68i. 3d Pari, of 
<2) ift ParL of Car; 11. Car. IL cap. 2. 
cap. 35> 

by 
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by neccflary inference from the tenor of it; that 
they were to have the fame qualification With the 
eledors. By the ftatute of the i6th of George II; 
cap. II. § ID. perfons chofen when abfent muft 
(Wear to their having filch qxialificationj beford 
they take their feat. 

[352] It was enafted, that, on a certaih dajr (therein 
fpecified), all thofe in every county, qualified as 
above, fhould meet at the head borough of their 
county, and make up a roll coiitaining their names^ 
and the extent or valuation of their eftates s and 
that every year afterwards they (hould meet* at 
the Michaelmas head*court, in order to revife the 
roll, and make fuch alterations in it) as were nc* 
Ceflary, from the changes of circumftances which 
might have occurred fince their laft meeting (i). 

The {ame alterations were to be made, if necef* 
iary, at the meeting for choofing a commiffioner to 
Parliament ; and if any objeftions were taken td 
any one's being on the roll, or being excluded 
from it^ cither at the Michaelmas, or ele&ion- 
tneeting, and were not removed to the fatis&diion 
<rf the olyeftors, they were to be ftated in an in- 
ftrument, for the purpofe of laying them before 
the Parliament ; or, if no Parliament was fitting, ^ 
particular diet was to be appointed, by the meet- 

tj c*1 ing^ for the court of feflion to determine fumma* 
rily upon the matter (a)» 



(i) 3 Pari. Can ir. cap. 21. (2) lUJ. 



/ 



Thus 
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Thus the law ftood with regard to the inahnet 
of queftioning the qualification of freeholders, till 
the 1 6th year of the late King, when a ftatutd 
pafledj containing a great miny new regulations^ 
Concerning eleftions, both for the counties and 
boroughs of Scotland^ 

One of the pi'ovifions of that ftatute was as 
follows : 

If any perfon (hall be inroUed^ whofe title 
(hall be thought liable to objedioni it (hall and 
may be lawful for any freeholder (landing upon 
** the roll (whether fuch freeholder was prefent at 
$ " the meeting, or not), who apprehends that fuch 
^ perfon had not a right to be inroUed,* to apply 
•* by complaint to the court of fe(fion^ fo as fuch 
•* application be made within four kalendar months 
*^ after fuch inrolment ; and the faid Court, after 
fervicc of fuch complaint, on thirty days notice^ 
[now reduced to 15 days, by 14 Geo. III. c. 8iw [354] 
§* I .] upon the perfon faid to be wrongfully ad- 
mitted to the roll, (hall, [in a fummary way^ 
proceed to] hear and determine [on fuch com- 
plaint] and if no fuch complaint (hall be ethi* 
" bited within the time aforefaid, the freeholder 
'^ inroUed (hall (land and continue upon the roll 
•* until an alteration of his circumftances be al-r 
•* lowed by the freeholders at a fubfequent Mi* 

(* And by neceffary impli- a perfon iias not a right to t$ 
cation held competent* it is to continutd mt tki r$lt.'} 
objed« under this daafc> that 

Vol* II. V *^ chaelmas 
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^^ <chaelhias meeting^ or meeting for elefdoh) is a 
** fufiicieat caufe for ftriking^ or leaving him out 
^' oftheroU(i)/' 

The foltewmg fa&s were prov^, or admitted^ •■ 
. Mr. Ahercromby has ftood on the freeholders^ 
roll of Clackmannanfiiire, ever fince the Micfaad* 
mas head*court in 1759. At the meeting §&t the 
laft eleftion, the petitioner objefted to him, on the 
ground of aa alteration of circumftances ; but the 
ohjedtion was then over-ruled* Four months had 
elapied fince that tiime before this Committee was 
choien, and no complaint had been made to the 
court o£ feffion. 
iSSSl The counfel for the fitting member argued> That 
DOW all the qualification neceflary to be prodtieed 
by him was his naixke on the roll ; That either the 
Houfe of Commons, fince the 1 6th of George the 
Second, had no)urifdi<3lion with regard to the right 
of freeholders to ftand oa the roll, because the 
: complaint allowed by the ftatute is^ only dire^ed 
to be made to the court of feifion, or that, at lead, 
they are bound by the limitation in the ftatute j 
and as no compliant had been lodged, wiitbin four 
months after the meeting for ekdion, it was no 
* longer competent to> any jurifdi&ion whatever, to 
' entertain any enquiry on the fubjedt. That the 
limitation was eftabliftied to quiet men in the ppf^ 
feffion of their rights, and to put a ftop to the per- 

: petuai di(putes, which eleftions formerly ufed-to 

^ . . . * 

(1) t6 Geo. IL cap, ii> (• 4« 

!*,:.:..>;. occafion 
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(KtA^on in Scotlaml. That this end could not be 
anfwered5 if it were confidered as not extending to 
the Moufe of Cbmmpns* That, by the fame fta-* 
tute ( I )) all c0mpiamj of the eleftion of annual 
magiftrates in Scotland are limited to two months ;* [356] 
and that although there is no expre/s limitation as 
to common law adions of reduftion in fuch cafes^ 
yet the Houfe of Lords in a verjr late inftance, had 
determined that the limitation did extend to them, 
tipoo the ground that the meaning of the legifla^ 
lure was to draw a line, beyond which litigation 
ihould not be carried, in any mode or form (2). 
That the Hoirfe of Commons has recognized the 
neceffity of fuch limitations by adhering fo ftriftly 
to thofe which it has eftablifhed itfelf, that at th6 
begbning of this feilion a petition complaining o^ 
An undue eledkion havii^ been delivered to the 
clerk of the Houfe, on the evening of the laft day 
of the fortnight allowed for that purpofe, but after 
the Hmfe was up, they would not allow it to be 

(j) § 24. Cafe of Rmfty r. Martin^ 

[* The reafon given for the DOm, Proc. 7 Feb. 1766^ 

limitation being two months there dted) ; whereas an eke^ 

as toboroughsy and fonr months don meeting for a county maf 

In the cafe of connttes, is, that happen dnring the fisinmer ira^ 

the annual eleQions of borovgh cation, when there may be an 

magiftfates take place about interval of mor6 than two 

Michaelmas^ and that the Court months before the fitting of the 

of Seffion is almoil always fitting Conrc] 
within two months of that time, (2) Cafe of T$ung an4 

(though it is not univerfally fo^ others againU John/on and 

Vide ff^ts^t^ p. J 26, and the others. 

V % prefeoted 
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pnefeoted the next day 5 although there wer^ very 
particular circumftances attending the cafe, whicb^ 
if it had ever been proper to break through ♦ the 
rule, would have juftified it on that occfifion (i). 

On the ,part of the petitioner, it Wias con« 
tended^ 

That the jurifdiftion of the Houie of Commons 
could not be taken away by the A6t of George the 
Second, it being an eftablilhed maxim of law, that 
a newjurifdiiftion given, to any court cannot, by 
implication, take away the jurifdidlion, whit;h a 
fuperior court poflefled before in the fame cafes 1 
That the petition to the Houfe of Commons had 
been prefented within the lime limited by the fta- 
tute, if that Umitation (hould be thought to ex-^ 
tend to their concurrent jurifdidion j And that^ 
if the petition was prefented in time, it furely 
could not be neceflary, that a complaint (hould 
alfo be lodged with the court of feflion, in order to 
enable the Committee to proceed in the caufe. 

That, on the contrary, it feemed more confiftent 
with the privileges of the Houfe, to apply directly 
[35^] to them, when fitting, and more agreeable to the 
fpirit of the a& of 168 1; for that^ according to 
that aft, no complaint could be made to the court 
of feflion except in -the recefs of Parliament. 

The Committee, after deliberation among them- 
selves, informed the counfel, that they were of 
4^pinion, 

« 

(1) Vidifupra, vol. L Introduft Note (O) p. 84, 85. 

That 
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That they were bound by the ftatute of the 1 6th 
of George the Second ; that the inrolment of the 
fitting member,, under all the circumftaoces of the 
cafe> was a fufficient anfwer to the petitioner's de- 
mand of his qualification ; and that no other evi^ 
dence (hould be called on the head of his qualifica* 
tion (E.) 

The Committee having decided this point, the 
petitioner informed them^ that he would not give 
them any farther trouble; and, on Friday, the 7th 
of April, the Committee, by their Chairman, in- 
formed the Houfe, that they had determined. 

That the fitting member was duly elefted (t). 
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Note pAGE 347f (A.) Bdbre the ftanding orders of 1717, 
(A.) there was a refolution of the Houfe of 23 March, ^Jih 

nearly (o the fame purpofe with the fourth of thofe orders j 
and in the cafe of Honiton, 3 May, 17159 the petitioner 
not having given in his <)ualificatipn after a requifition of 
the fitting member, the Committee of ele^ions was dif- 
charged from proceeding pn his pptitiom Journ. vol^ xviii. 
p. 71. col. I, 2. 

P. 35;[. (B), A fupinorsfy is the bare feignory of land, 
independent of the ufufruduary intereft, or beneficial pro- 
perty in that land, A fuperior, who has not the beneficial 
property, is the mefne lord, between the King and the tcrrer* 
tenant, or a£lual proprietor. The rent-fervice, or quit-^ 
rent, accruing to the fuperior, is a mere trifle, and is, I 
))elieve, feldom required of the landholder. As a fupe«» 
riority of a forty-&illing land, or of lapd of four hundred 
pounds valued rei^t, without any fubibntial property in fuch 
land, entitles a man to vote, a perfon who has a )i|rge eftate, 
{^360] by dividing it into fiiperiorities of that fort, and granting 
them for life ^mon^ his friends, may m;dce as many votes as 
) the 
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:dve number of fori^*4iilUng ismds, or the amount of die vl- Noie 
\mA itnt <tf the whofe, will bear ; ttkl this pra6bice has be- (^*) 
. cocne fo common ia Scodaad, that, in ttioft cduAtifes^ two 
^ diree profMiciors (generally jp^eetn), are^ in efFe^t^ ^e 
eledors of the reprefentative in the Houfe of Commons* A 
plan for altering this part of the law of Scotland is now in 
agitation.* 

P. 35? • (C.) The Mixtint is a valuation of the l^ds Note 
in Scotland) fuppoM to have been )Aade in d>e reign df (C.) 
Alexander the Thirds in onier to afcertain the proportion 
the difiercnt propricrtors were to pay^ of a iubfidy miTed for 
his daughter's portion^ on her marriige with the King of 
Norway* When a man can fliew that bis lands were com^ 
puted at forty Ihillings in thta old valuation^ he is entitled tb 
be put on the roll, whether they amount to four hundred 
pounds valued rent, or not* But as, by the ftatute of the 
1 6th of George the Second) cap. t x« § 84 no other evidence 
of old extent can be admitted^ but a retour of the land prior 
to the i6tbof September, 1681, die moft general and eafieft 
snethod of makir^ out a qualification is by what h Called 
the valued rent.^^A retour is a verdiA of a fort of jury, 
wfaoare appointed to enquire into an heir's title to fucceed 
to the eftate of his anceftor. 

Ibid* (D. ) The valtud rent is a valuation of the ^ land^ Ndtd 
in the different counties in Scotland, made in the time of (^*) 
the Commonwealthy and adopted after the Reftoration. See 

[^ A hw for (bst purpof^ wss opiniofty hi twer taStt^ of which i 
aiDemrards iotroduced into tiie vety dear adeoUfif is gtv^n in i 
Houie of Cammens, hut not pro- I^id, p. 371, have very tzdAy put 
ceededin. The weight, however/ an end to mere fi^itious Aiperi* 
of I^d Thurlow'S authority, and oriues in Scotland.} 
his arguments iu delivering his 

y 4 the 
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^ nature of this, and of the old extent, explained at large 
in Mr. Wight's book on the law of Scotch elefiioQ9» ftom 
page X49 to page 193. By the i6th of George the Seoond| 
cap. II. § 19. two hundred pounds of valued rent is a fii£» 
ficient qiialiii^ipn \n the ibire of Sutherland. 

Note P* 358* (^0 Thecounfel for the refpedive parties in 

(^•) this caufe feemed fo little aware of the ground which their 
opponents mi»uit to take, and this produced fuch a want of 
precifion in the arguments, that it is not furprifing that the 
opinion of the Committee, conildered as a legal decifioii» 
ihould not have given entire iatisia£tion even to many per* 
fons unconne^ed with the parties, which certainly was the 
cafe. When the Conomittee firft withdrew (for diey fat in 
the court of Chancery, and retired to delibenite. into the 
inner chamber belonging to that court), the counfid &r the 
petitioner thought they were only gone to decide, whether 
the fitting member (hould be obliged to produce the parti«» 
cular of his qualification, or they ihould be put to (hew dut 
the circumfiances of his eftate had undergone an alteration 
fmce his firft inrplment. Finding that the Committee had 
jrefolved, that no evidence on that fuhjed ihould be gcme 
into, thry confidered this as a furprlze upon t)iem ; and a 
fort of converiation enfued, about the tScSt of the limitadoii 
in the ftatute, which they had fcarcely fpoken to before. 
F762] Qnthis, the Committee withdrew again ; but o|i their re- 
turn, declared that they adhered to their former opinion* 

Whien, in that opinion, they £iid, that they thought 
themfelves bound by the ilatute of George the Second, they 
could not mean, that finpe that ftat^te, the Houfe of Com* 
fxions pan in no caie enquire into a perfon's right to be on 
tb^ Ifreeholder's roll. The principle cannot be controverted^ 
that an afiirmative ftatute^ giving a jurifdidtion in certain 
cafes to a court which had it not before, does not take aw^ 
the old jurifdidion of another court in thofe ^afes. 

Neidier 
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- Ileidi^r couM die Committee mean, that they ware ib 
bound by the ftatute, that they could not entertain a com- 
pbiht of a perfon's being on die roll, unleTs fuch complaint 
.«fiere made to the Houfe (by petition) within four months. 
That propofition did not apply to the cafe befbrt them, as 
Ae petition had been prefented within lefs than two months 
<^die meeting for the eledion. 

The Committee therefore meant, that they could not en* 
quire into the right of a perfon to be on the roll, although a 
com|daint were made to the Houfe within the four months, [363] 
iinlefs a complaint were alfo made to the court of fefion 
within that time. But furely, as the jurifiKdion of the 
Houfe is concurrent with, not appellant from, that of the 
court of feffion, diere can be no neceflary dependency or 
'Connexion between a complaint to the one, and to the other* 
Obferve the confequence of fuch a doctrine. We will fup. 
pofe the Parliament to meet for the dilpatch of bufineis (when 
die common order for prefenting petitions within a fortnight, 
is always made) a month after the cledion. If the day for 
hearing a petition, the ground of which is a complaint of a 
perfon's ftanding improperly on the freeholder's roll, happen 
to be fixed at aay time within four months of the ele£bion 
(fuppofe within fix weeks), you will, in fuch cafe, be pre- 
cluded from proceeding on your pedtion, unlefs you make 
yoiJil complaint to the court of feffion in lefs than fix weeks, 
^diougb the ftatute pofitively gives you four months dme 
for that purpose* 

f^ The fourth fedion of the ftatute of George the Se- 
cond, on which this caufe was decided, is very inaccurately 
penned (1). 

I. It makes no direct proyifion for a cafe like the prefent^ 

where the objedion bas been fr^ made at the meeting of 

freebolderSj and ayer-ruled by tbem^ with regard to an ap« 

plication tp the court of feflion ; and accordingly it has been 

(i) rtdifupra, p. 353, 354- 

made 
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ma^ A qudtiofii whether a complaint to the court of ftffion 
he eompeteot ^ in fucb caie. But it ha$ been determined 
that it isy II Feb. 1768 $ Sir John Gordon againft WiUiam 
Pulteney^ Efq. and in die cafe of Sir George Suttic. 
Wight, p. lit. 

Zp There are no expreb words giving leave to compkin 
at all to the court of fejfion (after a man has oocc been ad- 
mitted on the roll, and has flood there for the neceflary time 
not objected to, or objected to, without fiiccefs), upon an 
obje£lion taken on account of a fubfequent change of cir** 
cumftances* The meaning of the legiflature certainly was, 
that fuch complaint (hould, in that cafe, be competent; and 
that it ibould only be fo within four months after the firft 
Michaelmas or ele^ion-meeting fubfequent to the alceration 
.of circumflances } and fo it feems to have been underftood 
by the court of /eflion. Vide Wight, p. 268. 
. [3. Vide the point argued in the cafe of Fift^ infra^ vol. iv. 

p. 222.} 
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THB 



CASE 



Of tke COUNTY of 



N E R K, 



In SCOTLANP* 



The Committee was chofen on Friday the ydi of April) 
and coniifted of the following Gentlemen : 



:: 



— IT. • 



Lord John CavendUh, Chairman - ^ 
Thomas Frankland, Efq. . 
Sir Roger Moftyn, Bart. - 
Charles Penruddocke, Efq. 
Edward Southwell, £fq, - 
Sir Thomas Clavering, Bart. 
Marquis of Granby, - .- 
John Orde, Efq. - - - 
Lord Mountftuart, - 
John Scudamore, Efq. j^ . * - -' 
John Mayor, Efq. ^ . « . . 
Sir Simeon Stuart, Bart* «. - « 
Vifcount Lifburne, - .... 

Nominees: 
Of the Tetitionery 
Lord Advocate of Scotland - - 

^the Sitting Member^ 
Solicitor General of Scotland - - 



2 
§ 



^York. 

Thirft. 

FUntfliire. 

WiltOiire. 

Gloucefterib. 

Durham county. 

Cambridge Uiu 

Midhurft. 
I Boffiney. 
\ Hereford. 

Abingdon. 

Il^mpfliirc. 

Cardiganfhire. 



Peeblesihire. 



Edingburghfi}. 



Petitioner: 
Daniel Campbell, Efqi* 

Sitting Member: 
Andrew Stuart, Efq. 

Co UNSEL : 

For the Petiti^n^r^ 
Mr. Macdonald, Mr. ElUot^ 

For the Sitting Member^ 
Mr. Maddox, , Mr. Hardinge. 



'^ 
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THE 



CASE 



Of the COUNTY of 



N E R K. 



ON Saturday, the 8th of April, the Committee 
being met, the petition was read) the allega* 
tlons of which were; 

That Mr. Stuart, at the time of the election, was 
ineligible; and 

That the petitioner had the majority of legal 
votes^and was duly eleded (i). 

The counfel for the petitioner opened the caufe 
by dating that Mr. Stuart, at the time of the elec- 
tion, held the office of joint King's remembrancer 
in the court of Exchequer in Scotland, which they 
faidwas an office of profit under the Crown, created 
oreredted fince the 25th of Oftobcr, 1705, and, 
therefore, difqualified the holder of it from being 
Me^ed a member of the Uoufe of Commons, in 

(1) Votes, 7 Dec. 1774. p. 42. 

confequence 
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confequence of the provifions of the ftatute of the 
6th of Queen Anne, cap. 7. feft. 25(1). 

The counfel for Mr. Stuart denied that the of- 
fice of King's remembrancer was within the mean* 
ing of that ftatute^ but, at the fame tiftie, alleged^ 
that Mr. Stuart did not hold the office at the time 
of his e]ed:ion. 

Upon this, on the part of the petitioner, a copy 
(which was admitted to be authentic) of thcKing's 
commiffion, under the union feal, bearing date the 
25th of January, 1771, and granting to Mr. 
Stuart, and^Patrick Warrender, Elq. and to the tor- 
vivor, the joint office of King's Remembrancer, for 
life, was produced ; and this being prima fade evi- 
dence that Mr. Stuart w^ pofiefled of Ae office, 
his cdunfel were put upon proving that, fijicetbe 
date of the commiffion, and before the eledion^b^ 
[369] ^^ direfted hitnfelf of it* To (how this (ilitbejr 
called Mr. Cooper, fecretary to the treafurf t Mn 
ScitCitOf General, afid Mr. Htmy Drumffio&d, 
. banker. 

Mr, Cooper faid. That on the i5tbof OAober, 
1 774s dr the day before^ the Solicitor General told 
kim>be had received from Mr. Stuart, apaperi 
inaj^rtiiig^ to be a refig^iation of his office^and that 

(i) See the Ca^^.of North Stuart waj, or watnotpofleiU 

Berwick* &c. it^fra, for the of the office at the time of the 

words of the ftatute. eledion, fliould be enquired 

(a)- It w» agreed bjr the tnto, anddeterminedrepaFacc^ff 

^ coanfel and the Committee, Vide VoL i. p. 63. 

that the fueftion wheihef M^ 

he 
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lie had (kfired himtodeliver U to turn (Mr.Cooper), 
to Mr. Robinfon the other fecretary, or to the firft 
JLoid of the treafury. That he received tlus paper 
. on the 25th of O&ober, either tnclofed in a blank 
coverj or with a more letter of tranfmiffion^ he did 
not recoiled which. That when he received it^ he 
cndorfed it thus : "Received Oftober 25th, G. C." 
That, on the fame day, or the day following, he in« 
formed Lord North . of it, who defired him to keep 
it ; and that it had been in his cuftody ever fince«. [370] 
That it had never been laid before the board ; and 
that be did not know that the King had ever been 
informed of it. That it came direded to him at 
the Treafury-chambers. 

That in January, or February, application was 
ojwie, on the part of Mr. Stuart, for a new com'* 
loiffioa to be made out to fomebody elfe ; that be, 
at that time, had received orders to have fuch a 
€on3miifi(»a made oixt, and that the only reafon 6x 
. its not being done was, that nobody coi^ be jbimd 
to accept <tf it (0* a great part of the profits being 
paid to the gentleman who formerly held the of- 
fice) ; and becaufe the other joint-remembrancer's 
coafent had not been obtained. That he (Mr* 
Cooper) ha^ been ten years in his prefent employ^ 
ment. That the ofEcial courfe is to prefent refig^ 
: patios to the firft Lord, and receive his commands 
concerning them. That in his time, however, he 
' did not recolleft any reiignation of tliis ibrt, biit 
one of Mr» Qwen, which was kept in the fame 
manner thi^ had been* That he did not remember 



» 
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ahjrrefignations, which, arftcr they had been delivered 
to him, had failed of taking eifedt. 

Hie deed of refignation beifig produced, and 
read, it appeared to be an infErtiment, importing 
Mr. Stuart's defire to refign the office, or all his 
fliare and intereft in it, and that he accordingly 
thereby refigned it, into the hands of the King, or 
of -the officers, or commiffioners> empowered td 
receive the fame* It was figned and fealed by Mr. 
Stuart, in the prefence of two fubfcribing^^itneffes j 
and bears dkte at Edinburgh, the i8th of Oftober. 

The dedtion was holden on the 28 th of Ofto 
ben 

Mr. Solicitor General faid, That he had received 
the inftrument of refignation from Mr. Drum- 
mond,by a fervant, on the 2 2d of OAober, with a 
letter from Mr. Stuart, deflring him to deliteritto 
Mr. Cooper, Mr. Robinfon, or Lord North. That 
it went from him to Mr. Coopfer, on the Tuefday 
following, but he did not fecoUeft whether he de- 
livered it to him htmfelf, or fent if ^ Being afked 
[372] if Mr* Stuart's letter contJiined any farther direc-' 
tions than what he had juft mentioned, he faidj 
That he underftood it to be Mr. Stuart's defire 
that he fhould deliver the refignation, in order td 
put on end to the objection to his eligibility. That, 
however, in the opinion he had of the objeftion, he 
fliould have exexcifed his difcnetion on the fubjeft 
of Mr. Stuart's diredions j but that, knowing i< td 
be a lofing office in the hands of Mr. Stuart, h# 

liad ailitHed him to get rid of it three months be^ 

forei 
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fore I aad that he had delivered it to Mr. Cooper 
fts a km&jide reiigiiationi 

Mr. Drummond produced the letters, which 
|>afled between him and the Solicited General^ re« 
hiting to the deed of reiignation^ They contained 
nothing more than what bad already appeared. 
He faidi That, by Mr. Stiiart*s letter to him, he 
w^ defired» if the Solicitor General (hould happen 
not to be in^ or near, London, to deliver the refig* 
hation himfelf to Lord North, or to one of the fc^ 
tretaries of the treafury* That he had deftroycd 
Mr. Stuart^s letter which accompanied the refigna-^ [373I 
tion, and that he did not recoiled whether he was 
direfted by it to defire Mr. Cooper, Mr. Robinfonj. 
or liord North, to prefent the relignation to the 
board. 

The counfel for the (ittiiig member then called 
Mr. Davidfon and Mr* Dagge, folicitors, to give 
an account of what paffed in the Houfe^ iri the 
cafe of Mr. Maitland, 6 Feb* 1 74^. 

The following is what appeal^ , in the Journals 
relating to that cafe : 

6 December, 1748* ** A petition of David 
Scot, Efquire, was prefented to the Houfe, and 
read J fetting forth. That at the election of a 
burgefs to ferve in Parliament for the burghs of 
** Aberbrothock, Aberdeen, Inverbervie, Mon- 
'•*' trole^ and Brichen, upon the ijthday of June, 
1748, the petitioner, and Charles Maitland, Ad- 
vocate, then and long after flierifF depute of the 
(hire of Edinburgh, appeared as candidates ; 
Yiot. U. X **That 
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Tfa^t b^ ao ad, made in the 21ft. yearof 3lii5' 
pvefent: *Majafty(i), (intitukd, &c.) iti^,««aQiig 
other 'thixigs,chft<fted, " Th^ no (heriff dc^te; 
ia ^ny (hife in Scotland, (hall be <;apabk of 
being elected, or of fitting ot votingjas a mem* 
" ber of the Hoiife of Commons." **That3K)t- 
withilanding the faid Charles Maitland, as a 
commiffioner for the burgh of Inverbervk, did 
give his vote, at the faid eleftipn, for himfclf, 
to be member for the faid diftrift of burghs, and 
did induce two other commiffioners alfo to give 
their votes for him, and did obtain a return from 
the fherifF of Forfar of himfelf, as the burgeft 
" elecled for the faid diftri<5ti that the commit 
iioners for the burgh of Aberbrothock, the pr^ 
fiding burgh [and] Brichen, gave their votes fo^ 
the petitioner. Wherefore th^ petitioner appre- 
hends, that he was duly eleded, and ought to 
have been returned, as the faid Charles Mait? 
land was by law incapable of b^ing ele<5^ed, ^ 
" his incapacity was then objed^d, and was liotor 
j-^^r] " rious to all the electors, and, in particular, wql} 
** known to the faid Charles Maitland himfelf 2 
" Praying therefore, &c. (2.).'* The caufe was 
Appointed tp be heard at the bar of the tjoufe, 
,2. February, i74|-, " the Handing order ofjjj^^ 
being. read s and an extrad: of the minutips p£ tho 
ele<9tion produced s and aa extraft of the -pro* 
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^ tt^dih^ of the flieriff's court of Edinburgh, 
toiiiching the admiffion of Maitland, as flierifT 
de|Kitd, And of Mr. James Levingfton (the fhc- 
*^' *riff fuWtitute) ; and a copy of the protefts taken 
«^^.ik^-Mr. Charles Maitland on his demiffion of the 
" office of ftierifF depute of Mid Lothian ; and the 
*^ counfel for the petitioner having gone through 
'*; their evidence j the counfel for the fitting mem- 
ber was heard, and then the &rther hearing was 
adjourned to the 6th (i)/' 
On the 6th of February Mr. Scot withdrew hia 
petition (2). 

Mr; DaVidfbn faidj That, at that time^ he was [^^6] 
clerk to Mr. Rofs, agent for Scot; That he at- 
tended the whole courfe of the bufinefsi That 
Mr. Maitland had executed a demifflm (which is a 
term of the Scotch law equivalent to ** refighaiim'^) 
10 days before the ele^ion^ and tranfmitted it by 
poft to the Duke of Newcaftle ; but it had not 
been accrepted (3). That the argument of Mr^ 
Joddrel, counfel for Mr. Maitland> was entirely 
grounded on the injuilice of confidering a man as 
difqualified, who, before the eleftion, had done 
all in his powei" to divefl hiitifelf of an ihcapaci^ 
tatirig office. That it was underflood that this 
mgumfent turned the opinion of the Houfe^ which, 
before that, had been in favour <^ Scot ; and that 
he (Scot) withdrew his petition on that account : 

\ 
(I) Journ, vol. xxv. p. 7 10. (a) Same vol. p. 7 1 3. co|. 2. 

«oL !• (3) ^<eri? 

.^iuLl' - ^ X % that 
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that he neVer hefird there had been anjr C0i9jpro« 
mife between Maitland and Scdt* 

Mr. Dagge faid. That he Was clerk to Philiji 
Carteret Webb, agent for Maitland* but that he 
knew nothing of the caufe^ but what he liad found 
I37 7] on the brief for Maitland. This brief was offered 
to be given in evidence, but> being objedlod ta^ 
was not admitted. It was aUb faidj on the part 
of the petitioner, tiiat Mr» Davidfon's account of 
Joddrel's argument, and of the conje&ures about 
the opinion of the Houfe, was not evidence^ and 
ought not to have been heard. 

It Vvas fu^^gefttdy by the counfel for Mr. Stuart^ 
that Mn Campbell had prevented a new commif* 
fiofa from ifiuing by writing a letter to Sir Patrick 
Warrender^ defiring him to op|)ofcf it4 But his 
counfel aiierting that he had only written to him, 
to enquire whether his confent had been given, 
there was no evidence produced on that fubjed. 

On the part of Mr. Campbell^ Mr. Royer, a 
clerk di the treafuty^ and Mn Walker, an at tor* 
ney in the reniembrancer's office in Scotland, wi^e 
tailed. 

Mr. Royer faid^ That^ by his office, he Ixad the 
tuftody of the lail qujarterly eftablifhment of the 
court of Exchequer in Scotland, i^ t^ the flaite of 
th^ qua^t^r's falaries of the di^r^t ofiken.be- 
[378] longing to the court. Me then p^duced <;hei)Ooky 
and read, from an entry of that eftablilhrnent, the 
following words: " 5 Jan. 1775. To Anifrew 
'' Stuart, EfquiTe, 62 1. los. To Sir Patriclc 
4 " Warrender, 
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'* WamAd<jf, 62 1. jos/' He faid. That ftjch an 
cftalbUihment is traofmitted four times a year, by 
the BftTons of the Exchequer in Scotland, to an 
oSic^t of the treafury in London* in order to re- 
<:eive the approbation of three Lords of the trea- 
sury, which they fignify in thefe words : " We do 
hereby fign our approbation* and return it to 
you, that you may dire<3: payment." That the 
laft eftablilhment, of 5 January, was approved of 
in this form, and figned. " Charles Townfliend, 
** Beaucfaamp, Charles Wolfrant Cornwall,** and 
ivas tranlkutted to Scotland. He then read the 
laft entry of an allowance of the falary to Mr. Stu- 
art, as fole remembrancer, which bor^ dat€ the 5th 
of January, 1771. (63" Mr. Stuart before Mr.War- 
T^nder, now Sif Patrick, was joined with him^ h^H 
the office folely, and refigncd previous to the 
making out of their joint commilGion.) He faid 
he knew nothing concerning Mr- Stuart's former [379} 
commiffion, the circumftances of the refignation 
of it, or of the acceptance of that refignation. 
That they were not in his department, but that a 
warrant for making out a new commiffion ruuft 
icomfi to him, and that fuch ivarrant is figned by 
the King's fign manual, and counterfigned by threq 
Lords of the treafury. 

Mr. Walker faidj That procefs has iifiued from 

the remembrancer's office in the names of Stuart 

>nd Warr^nder, without variation, fince their joi«t 

ippoijitment ; and did fo in the laft term, which 

'was in February, 1775. That, when a new re- 

X 3 membrancer 
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membranGcr is appointed, there is an order of tfcfc 
court to the clerks, to ufe his name, as Iboh as his 
commiffion takes efFc6t. That, in 1768, fuchan 
order was made for ufing the name of Sk Huj^ 
Dalrymple, then appointed to the office, and a 
fimilar order when the fitting member was ap- 
pointed to the office folely, and another when be 
and Warrender were jointly appointed, That the 
[380] office is executed by a deputy. That he did not 
know by whom the deputy is appointed. 

The counfel for the petitioners then read part of 
the recital of the joint commiffion to StuArt and 
Warrender, viz. 

Et fuandoquidem nojlram permijjitmem fuppUcavU^ 

JiSlum oj^cium rejignarey nobis gratiofe placuit a]fm^ 
^* tire cuniy fiff cmcedere idetn^ niodo pojlea mentktiat. 

Igifur regia nqfira voluntas fcf bene piacitum tfi^ 
*^ literas patentes revocarCy per quas diSfus Andreas 
** Stuart conftitutus fuit ad di^um officiutn j £sf dar^ 
<* £«f concedere^ ££?r/* 

CovNSEi* for the Sitting Member • 
Eligibility, of common right, is to be fevoured* 
and all difabilities operating on antecedent rights 
to be conftrued ftriftly. The party therefore who 
is to be difabled by any difqualifying ftatute, muft 
come, to a degree of accuracy, within the defcrip- 
tion of the ftatute. Evidepce that the inftrument 
of refignation was lodged with Mn Cooper does 
not, indeed, prove that it was accepted, for to 
eftablifli that, it muft be traced perfoixally to the 

King, 
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JUflg. But Mr. Stuart did what was in bis power» 
^0 remove the fuppofed incapacity. If he liad 
been entirely wrong in the mode of communicating 
bis refignation^ or if accidental delay had retarded 
its^ arrival, even that ought not to fruftrate his 
band fide intention to||pt free of the office. If the 
.m\mfler by delaying, or abfolutely refufing, to ac^ 
JC^pt a refignation, could continue a difabiiity^ it 
would be in his power to- preclude all men who 
once have been poffefied of difqualifying offices, 
liroav ever being chofen members of Parliament ; 
and, as it appeared in a late inilance ( i ), that he 
can, by a fort of ne exeat y prevent a man from get- 
ting out, once he is a member of the Houfe, he 
would alfo be able, by a fort of ne iniret, to pre- 
vent one in Mr. Stuart's fituation from getting 
into it. 

To render the refignation of a perfon holding the 
ihare of a joint office valid, the aflent of the other [382] 
perfon who is joined in the office is not neceflary. 
What may be the eflfeft as to the (hare not refigned, 
is no part of the prefent queftion, 

A Committee, when they enquire into a point 
of fadt, is, in every refped, to be confidered as a 
jury, and (as, a jury) may decide fuch a point on 

{\) Tiiii^ refe(« tp Mr. Bay- Wcftbury, whei> the ele6Uoii 

ly*s having been rcfufed. the (le - . for Abingdon was determined 

wardfhip of the Chiltern Hun- to be void. Sufra, vq}. i« 

lireds, which he aiked for, in p. 447. 
, mi^ to vacate his feat for 

5^ 4 qircumixances 
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dfcumftanc^ which come within tt^e kiikOwliK^ 
of any of themfelves, although not proved J^ tbf 
evidence given before thenit Qn^ of the geMle* 
men on the prefijnt Committee is concmved 'to be 
wdl acquainted with the hiilory of wh$it pa^d in 
the cafe x>f Scot and Mak|iand, and» if fo, be 
knows (whether Mr^ Davidton's account be legal 
evidence or not) the circumilance^ to have been as 
Mr. Davidfoa has ftated themj and, therefore,, ai^ 
though there wais no actual refolution,, the Cc»n<k 
(uittee will conlider the event of that caufe a& tas^ 
tamount to a determination, in favour erf* Mr^ 
IV^aitiand, on the fame ground on which the fitting 
miember's eligibility ftands in the prefent tafe^ 

[383] Counsel for t^he Petitimer. 

With regard to HjII offices of truft, whether on % 
great or finall fpale, it is a cleaa: principle of laws^ 
that there muft be a proper underftanding between 
tbe^ ef^loya; and emphyedy before the relation can 
be diflblved. This was not the cafe with Mc- 
Stuart'a refignationj^ at; the time of the eledkion. 
The relation between him and the King was; iiot 
iindehftood to be at an end, either by the Tr^afurj 
here> or the court of E^xchequer in I^kotlaftd. 
i/3ng after the eledion, the latto* ftated htm to be 
joint-remembr^ncer, in the efta^lilhment trahf^ 
jti>itted to England i and procefs continued to iffuc 
in his nanrie, and the Lc^ds of the T«M&^ niade 
Qut th^ir warrant for hiqni to receive a qvartefs fa- 
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hayy whkh tos either been paid) or h CfffUkAj 
pay^e to his order* » - 

Another principk oiflaw is^ that all ftrrvcnders^ 
t>r refigAatiofts, of grants of offices tinder the 
Ci)own, iiittft be made with the fame fdannitf 
ivtth which the ^ants were made. The holder cf 
fuch an office cannot completely diveft himfclf of [384J 
it, etcept the i^fignation be made into the hands 
of thofe who by law are to receive it, when ading 
in their official capacity, and not until the King 
^nify, by matter of record, his acceptance of if. 
This is proved by a great variety of cafes in the laUr 
t>ooks. Brooke's Abr. Title Surrendir, Placif. 1 8*. 
9 Edw. IV, 7. Dyer 176, 194. b. 335. lit. Abf. 
fbl. 205. Jenkins 123. Placit. 50. Plowden io5, 
paeon's Abr. Title Office and Officer s^ p. 743. 

Thofe, indeed, are cafes which happened in Eng^ 
land ; but they will be found to apply to the pre- 
i^nt cafe, when it is coniidered that Mr. Stuart *« 
pffice belongs to a court, conftituted according t# 
the model of the court of Exchequer in this coiAA«» 
try, and governed, in its proceedings, by tiie taw 
of England, 

But, independent of thofe authorities, the tenor 
pf Mr. Stuart's own commiffion, and of all the 
previous commiffions to this office (^ fome of 
which were given in evid«ice), (hews, that the 
office is not diveftcd out of the former holder, upon 
^ reGgnfttkm, until the new commilSon is granted, 
|f the commiffion to Mr. Stuart is ^t^ended to, 

:': :•'• • '" • .it 
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(i) it will appear that it confifts of two p*fts ; tfer 
firft, a formal acceptance, by the King, of tbe.f^* 
figpatioo of the fok office which he formerly Held, 
and a confequent revocation of th^ let ter». patent $ 
md the other> the new .grant of the office^ On tke 
prefent occafion, no fuch acceptance pr jjevocatioo 

• ' can be ftiown, 

lfi indeed, it fliould appear, in any cafe, that the 
officer wifliing to refign an incapacitatii^ office,had 
ijoqe all in his power for that purpofe, and that the 
.Crown had, iri order to continue his inc^pt-city, 
rrfufed to complete his aft, the Houfe of Couj- 
.ipons might, perhaps, on general principles, thiak 
Ihemielvcs entitled to fhiftrate aa abufe o£ the 
power of the Crown exercifed in one way> and 
Ibeltered under an aft of Parliament, whofe obje<9k 
.was to reftrain its influence exercifed in another way^ 
J&ven this would be goiii^ a great way* for it is a 
^vfttuniarydidi where a perfon difqualifies himfelf by 
li^ceptipg of an incapacitating o^ce,, and, as he 

[386J v^ccpts of it with his eyes open as to the coijfe- 
qnences^ he confents to the difability, until he can, 
in the regular way, diveft himfelf again of the of- 
fice* The words of the ftatute of Queen, Anne are 
'pofitive. ** JN^Q peifon who ftiall have any new 
^ office3&c. (Hall he capable of being elefted (2)" > 
&ody tiU a man has, in a legal manner, got rid of a«i 
ofiiceji to whi^b a truft and duties are annexed, he 
certainly is anfwerable for the performance of libe 



(1) Supra, p. 380. 

truft 



(2) 6 Ann, cap. 7, § 25, 
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tmft ^iid duties, and, in every legid fenfe, ias thie 
office. 

But in the piefent cafe, there is no pretence of 
any injurious refulal by the Crown. It appears that 
Mr. Stuart gave no direftions for jMefenting his 
refignation to the perfons who by law were to t^ 
ceive it, A Secretary of the treafiiry, or the Firft 
Lord, in his private capacity, although they might 
be the proper channels for conveying it to the 
board, were, neither of them, the proper officers to 
receive it. While it continued in their hands, 
unaccepted, it was the fame thing as if it had ftill [S^?] 
remaned with Mr. Stuart himfelf ; and he does not 
$q)pear to have fliown the fmaliefl impatience; or 
iddSre to haften the acceptance, or the revocation 
of his commiffion. 

If the cafe of Scot and Maitland were exadly 
parallel to the prcfent, the fitting member could 
derive no advantage from it, becaufe there was no 
determination. The counfel on the other fide do 
not pretend to fay that the Committee ought to 
pay attention to the recoUeilion of an agent, at the 
diftance of twenty years, of what people out of 
doors imagined the Houfe thought in confequence of 
a fpeech from a gentleman at the bar; and lio 
gentleman on the Committee, who may have been 
a member of the Houfc at that time, will take 
upon him to fay, what were the fentiments of the 
majority of the Houfe, on a queftion which never 
came to a decifio4. 

The Comi^ittee, after having withdrawn ( i ),and 
(I) They fet in the Court of Chancery. 

deliberated 
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^Ubcrat^d about two fepurs* dir^ftrsd thi^ Chiir* 
man to inform the Counfel^ that they had coine to 
the following fefolution : 

Refolved, " Tb*t it i^ the opinion of the Com • 
jntttee, that Andrew Stuart, Efqs by the ioftnir 
meat of refignation executed at Edtnbui^gh^ at> the 
1 8th of Odober, 1774, iwd delivered to Mr, 
Cooper on the Z5th of the fame enonth,, was, p.t the 
time of his ele^ftion, divefted of the oflipe of King*s 
remembrancer in the ^ourt of Exchequer ia Sooti- 
land." 

This refolutton^i of courfe« put an op^ t^ the 

On Monday the 10th of Aprilji the Comiwtt^ei 
\>y their Chairman, informed the HouCe, that they 
^ad determined. 

That the fitting member was d«ly e^^d ( i )^ 
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In the Cottttty of ConNWALii. 



Hie Comnlittee was chofeii on t'ri<ky9 tlie iStkof Aptifj^ 
and confifted of the following Gentlemen: 



Henry Herbert, Efq) Chaihiisui - 

SirWilliamGuire^Bart ^ ^ - 

Philip Yorke, Efq 

George Finch (]attdn> Efq. - - 

Hon; Nathaniel Curzon) ^ ^ • 

Staats Long Morris, £f4» - - 

John AdamS) Efq. - - » • - 

Sir Henry Gough^ Bart. • • • 

Sir William Wake, Bart. - . 

jofeph Martini Efq. « • « « ) 

Marquis Of Granby, . • ^ . 

Jo(bua Mauger, Efq. . « . - 
Sir Philip Jennings Qerkei Bart. 

Nominees: 

Lord John Cavendiib> • • • 

Abel Moyfey, E{b[^ 



^ 



Wilton. 

GloucefteHhirei 

Hellefton^ 

Roehefter. 

Derbyihire. 

Banff, &c. 

Carmarthen. 

Bramber. 



g I Bedford, 



a 



* * 4 . 



Tewkelbuiy: 
Cambr. Univen 
Poole. 
Totnefi. 



York. 






Bath. 



P^TItlOKBRS i 

Samuel Stephens, Efq. 
Several inhabitants, Electors of the borough of St. Ives. 

Siitit^ Members : 
William Priied, Efq. Adam Orudidiond, Efq. 

CotyfTSELt 

For the Petitioners^ 

Mr. Mansfield. Mr. Bullef* 

For Mr. Praed, 
Mr. Lee, Mr. Elliot. 

For Mr. Drumftiond, 
Mr. Macdonald. 



/ 
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ON Saturday, the 29th of April, the Committee 
being met, the two petitions Were read, 
(kting fof th ; That at the laft eleftion, when the 
two fitting members, and Arthur Holdfworth, Efq; 
and Mr. Stephens, the petitioner, were candidates, 
the two fitting members, and Mr* Praed*s father, 
by themfelves and their agents, previous to, and 
during,, the eleftion, did give and lend feveral large 
fums of money to feveral of the eleftors, in order to 
corrupt and to procure them to vote for them (the 
two fitting members) ; That they by other ways 
and means wereguilty of bribery ; that the return- 
ing officer had acted partially, by admitting per- 
fons to vote who had no right, and rejefting others 
who had a right ; and that, by thefe, and other un- 
due 



cc 
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due means^ the fitting members had ot>t^ineclii 
majority on the poll^ and were returned (i). 

The laft determination of the right of election in 

this borough was then read, and is as follows : 

8December> 1702; Refolved, "That the right 

of eleftionof burgefles to fervein Parliament for 

the borough of St. Ives, in the county of Gorh- 

•* Wall, is in the inhabitants of tkt faid borough^ 

** paying fcot and lot (2)/^ 

Then the Handing order of 1 73!- was ieidi (3). 

The numbers on the poll^ as produced by th« 
town clerk j were as follows: 

For Praed -^ ^ *^ 95 
For Drummottd - 78 
For Stephens -^71 

The evidence produced on the part of the pett- 
IJ93] tioner tended to (how that certain fums of moneys 
which were proved to have been advanced by Mr* 
Praed, the father^ to the voters, for which he took 
their notes> payable with intereft, to the bank tf 
Truro, were only colourable loans j that^ when the 
voters received the money, there was a condition 
annexed that they (hould vote for hb fon and 4 
friend ; that they were given to underftand that ijT 
they complied with this condition,the money would 
never be demanded of them : and that Mr. Praed 

(1) Votes, 7 D^c. 1 774. p. 43> 44^ 

(2) Joujpn. vol. xiv, p. 74. col. ». 

(3) ^^rat vol. i. p. 99« . 

the 
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the f&th(ir was to be confidered as the agent for his 
ibiij and for Mr. Drummondi having, by canvaf- 
fiog With Mr. Drummond^ (hown that he was. the 
friend meant. That Mr. Praed and Mr* Drum- 
mond were, therefore, incapable of fitting for the 
boroughs 

That fo many of the Voters for the fitting mem- 
bers had been bribed that, when they were ftnick 
off* the poll, the majority muft remain with Mr. 
Stephens, and he be entitled to be declared duly 
eleAed. 

They likewife propofed to add about 40 to the 
poll, in favour of Mr. Stephens, by proving, that, 
though they had not been rated, and had not paid^ [394] 
they pofTefTed rateable property^ and ought to have 
been rated, and were, therefore, entitled to vote. 

The counfel for the fitting members objected to 
any evidence being given on this head. 

They faid they were ready to prove, that all the 
perfons who had been rated in St. Ives for the laft 
five years, were fo on the laft occafion of making 
the rate, except two, who had been ftruck off be- 
caufe they had applied, on account of the narrow- 
nefs of their circumftances, to be relieved from the 
land and window tax. . That none of the perfons 
in queftion, except two, had appealed againft the 
rate made in Jan. 1774; and that, on /^wV appeal, 
the rate was confirmed. That the determination 
in the cafe of MilbornePort, (which Mr. Stephens's 
counfel quoted as in his fevour) was, that when a man 
has been defaffo^ rated, and is pofleffed of rateable 

^ Vql.il Y property. 
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property, and has paid the rate,fuchperfon is withiii 
the defcription of one paying fcot and lot, although 
the overfeers who made the rate, may have been 
illegally • appointed (i). But that it never had 
been pretended before, that men under circum- 
ftances like thofe of the perfons now propofed to 
be added to the poll, could vote as fcot and lot 
men. That the Committee would not transform 
themfelves into overfeers of the poor, and make a 
new rate for the borough of St. Ives. That the 
parifti officers have, in that refpeft, a difcretionary 
power, which even the court of King^s Bench 
would not controul, unlefs on the ground erf* grofi 
mifcondudt and partiality. 

The counfel for the petitioners anfwered, that 
fome of the perfons in queftion could be ftiown to 
have applied to be rated, and had been refufed, fo 
that they did not acquiefce in what the overfeers 
had done* That they did not appeal, knowing it 
would be in vain, for that it could alfo be (hown 
that the four Juftices, who appointed the over- 
feers, were all in the intereft of the Praeds. That 
the fitting member himfelf was one of the four, 
and that the appeal which had been brought was 
only colourable, and made by two of Praed*s par- 
[396] tizans, for the purpofe of taking advantage of it 
on the prefent occaficfn. 
' The Committee afked if they meant to bring 

{1) Vide the refolodon of the Committee in that cafe, jS^^, 
^vol. i. p. 129. 

- evidence. 
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evidence, to prove mifcondudt: or cifminal parti- 
ality in the overfecrs, with regard to the leaving 
any of the perfons in queftion out of the rate; 
which they iaid they did not i on which the Com* 
mittee declared by their Chairman^ .that they were 
of opinion 5 

That perfons> though pofTefled of rateable pro* 
perty, if they have not been rated> and cannot 
prove mifcondudt in the overfeera in not rating 
them, are not entitled to vote (A)* 

The counfel for the fitting members brought 
witnefles to prove that the petitioner had endea* 
Voured to procure himfelf to be elcdted, by giving 
or promifing money to the voters. 

fJ* I have not attempted to ftate the evidence 
produced to eftablifii the bribery^ for reafons which 
have been given in feveral of the foregoing parts of 
this work, and particularly in the cafe of Sbaftef« 
bury (B.) 

In the courfe of the evidence, one Wallis was [39.7] 
called, to prove that one Noell faid, in Mr. Praed 
the father^s prefence and hearing, that Mr. Praed 
knew that he (Noell) could not take the bribery 
path, and that Praed faid nothing to contradi<!% 
him* 

This queftion was objefted to* 

It was faid. That it is an eftablifhed rule^ that' 
no evidence fhall be admitted upon oath, of what 
a man faid when he was not upon oath ( i ) . That 

(1) Vide fupra^ Cafe of Shafcefbury^ p. 308, 309. 

y a to 



397 CASE XXIIi. 

to break through this rule might be attended with 
the worft confequences> for that many men who 
would not take a &lfe oath, mi^t be drawn in to 
fay things that are falfe, in converfation, in the 
prefence of a perfon placed on piupofe within hear- 
ing, in order to be able to relate, afterwards, upon 
oath, what the other had faid. 

The counfel for the petitioners admitted the 
rule, but faid it did not apply to the evidence now 
offered, for that here the witnefs was to prove a 
declaration of Noell, and a charge brought by him 
[398] againft Praed in Praed*s hearing, and which Praed 
did not contradidt, and therefore feemed to admit 
to be true. That this was evidence of his beha- 
viour upon fuch a charge being made againil him, 
and therefore was certainly admiffible in every court 
of juftice. 

The Committee over-ruled the objedion. 

On Monday, the 8th of May, the Committee, 
by their Chairman, informed the Houfe, that they 
had determined. 

That Mr. Drummond was duly elefted j and 
that the election, with refpedt to one of the bur- 
geffes to ferve in Parliament for the borough of 
St. Ives, was void. 

And, accordingly, a new writ was ordered (t). 

(1) Votes, p. 644. 
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pAGE 396. (A). The following cafe is in point on this Note 
* fubjea. (A.) 

The King v. the CHURCHMrAHDENs of Wbobly. 

« 

** The court refufed to grant a mandamusy direiSing to 
infert particular perfons in the poors' rate, upon affidavits 
of then- fufficiency, and being left out to prevent their having 
votes fiur parliament men ; for that the remedy was by ap- 
peal, and this court never went farther than to oblige the 
making the rate, without meddling with the queftion virfao 
is to be put in, or left out, of which the parifh officers are 
the proper judges, fubjed to an appeal,-* Strange, 1259. 

Ibid. (B,) Note 

(B.) 

OF BRIBERY. 

Bribery is on^ of the moft important TitUs in the law of 
ele£bions. It is to be regretted, that the ni^ture of the caufes 
where queftions of bribery arife, and are litigated by coun- 

Y 3 fd, 
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Note iei, is fuch, that it is, for the moft part, impoffible to deduce 

i/^J^ * froni the determination of the Committee, what their opi* 

nioii was upon thofe particular queftions. It may be ufeful 

in this place to bring before the reader a fort of general view 

of the fubjeft. 

Wherever a perfon is bound by law to a£): without any 
# ■ view to his own private emolument, and another, by a cor- 

rupt contrail, engages fuch perfon, on condition of the pay- 
ment or promife of money, or other lucrative confideration, 
, to a£t in a manner which h (hall prefcribe,^ both parties are, 

by fuch contraiEi, guilty of bribery. 

It is clear, that every fpeqies of this offence muft be con- 
sidered as criminal j and accordingly the court of King's 
Bench, in a cafe which happened a few fyears ago, held, 
^^ That bribery at eleftions of members of Parliament, muft 
^^ always have been a crime at common law, and punifli* 
f' able by indictment or infotrmation (l)/' There are, 
however, I believe, no traces of any aftion, or profecution, 
for this kind of bribery, in the annals of Weftminfter-hall, 
till after the legiflature thought fit to infli6l particular pe- 
nalties upon it, by tfa^ iUtute pf the 2nd of Geo. lU cap. 24^ 
If we look into Lord Coke, Hawkias, or the otlier writers 
pn the PleiM^ of ^e Crown, we find that their definitions 
^jctend only to the corruption of n^en in judicial ofEces. 

Perhaps it is not difficult to apccomt for the filence of die 
books of common law, on the (uhjeSt of elediun briberyf 
[401 j Aboi^t the time when tbe incfeafe of money, and the grow-; 
ing in^portance of a te^t in ^ Haqfe of Commons, iirfl 
gave rife to the offence, the IJoufe bega|i to affert their ex- 
clufive judicial power in whatever concerned the eleSions 
of their own members. Bribery efTentially ^ffe&ing the 
freedom of ele<Stion, they tpok cognizance of, and punifhed, 
\)Oth the qledtorS) and eleded, who offended in that refpefi; 
• 

^i) The King v, Pitt, 3 Burr. p. 1338. 
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and when they were once in poSttHon of this jurifdi^llon. Note 
and it was underftopd to be a matter of privilege, it would (^') 
have been a dangerous attempt^ in thofe days, in any pro« 
fi^Ciitor to carry a complaint on the fubje^ to any other tri« 
buoal. Lawyers would have been very unwilling to under-* 
take, and the Judges equally unwiUii^ to entertain, fuch a 
cauie in Weftminfter-^hall. They woulj have probably 
laid, as Mr. Juftice Powis did, when another matter touch-* 
ing elections was, for the firft time, brought before a court 
of common law, ^^ The determination of this is particularly 
*' referved to the Parliament : we are not acquainted with 
<< the learniog of elections, and there is a particular cun<* 
** mng in it, not known to us ( i ).** 

The firft ioftance of bribery in the Journals of the Houfe 
of Commons, is that of Thomas l^qnge, in the reign of 
Qi^een Eli^beth, which has been cited in fo many books, 
that I (hould not repeat it here, if it were not for the difli-. 
culty I find in reconciling the entry of it in the Journals, 
with an obfervation whicb> in the report of the cafe of the [402] 
King V. ?i% is faid to have fallen from the Chief Juftice of 
the King's Bench on that occafion. The counfel againft 
the profecutton in that cafe cited Lord Coke's account of 
Longe's cafe, in his 4th Inftitute (2), where he fays, " That 
^ the mayor of Weftbury was fined in the Houfe of Com- 
'^ mons." Lord Mansfield is made to fay on this, ^^ Tho 
^ latter part cannot be true. There could be nq fine fet 
^* there.*^It muft have been in the ftar diamber (j).'' 
Now the words of the entry in the Journals are as follows; 

^ Forafinucb as Thomas Longe, gentleman, returned 
^* one of die burgcfles for tho borough of Weftburye, in 
f^ the OQunty of Wilteftiire for this prefent Parliament, 
^* being a very fimple man, and of fmall capacity to ferve in 

^ that place, bath diis day in open court confofied> that be 

• ■» 

(i) 2 Lord Raym. p. 944, (2} P. 23. (3) 3 Burr« p* i3S^* 
:: ^ T 4 ^^ gave 
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^ gave unto Anthony Garlande, major of the faid town of 
<' Weftbuiy, and unto one * Watts of the fame town, the 
'^ film of four pounds for that place and room of burgeft^ 
H (hip s it is ordired by this Houfe, that the iaid Anthony 
«^ Oarlande, and the faXd Watts, {hall immediately* repay 
^ unto the faid Thomas Longe die iaid fum of four pounds ; 
^ and al(b that a fine of twenty pounds be by ibis Houfi 
<^ aiTeilcd upon the corporation or inhabiunts of the bid 
•* town of Wefl;bury, to the Queen's majefty's ufip, for 
[^03] ^ their faid lewd and ilanderous attempt ; and that the (aid 
<^ Thomas Longe, his executors and adminiftrators, fliall 
<< be difcharged againfi: the faid Anthony Garlande and 
f ^ * Watts, their heirs, executors and adminiftn^qrs, of 
^ and (ot all bonds made, by the iaid Thomas Longe, to 
<< any perfon or perfons, touching the difcharge of the exer« 
<< cife of the faid room or place of burgefeihip, in anjnvife 

It appears, therefore, that the Houfe, Ji faSiHy did iet a 
fine in this cafe, as they did in the cafe of Ardiur Halle, 
which Lord Coke quotes in the fame place. If the words 
afcribed to Lord Mansfield ^really fell from him, we muil 
fuppofe that he meant, that, de jure^ the Houfe could not 
impofe a fine, and that, in fueh cafes, the ftar chamber was 
the court whofe province it was, in thofd days, to infliA 
that puniihment. 

It is efiential to the very idea of ileSiion^ that it ihould be 
free^ and this has been declared by the legiflature in the ibi- 
tute of Weftminiler i. (2)1 with regard to ele&ions in 
general, and by the Declaration of rights (3}, with regard 
to eIe£tions pf members of Parliament* Hence it is under- 
fiood thatj independent of the pofitive ilatute$ againft bri« 

(i) Jouni. 9May}X57x*vol.i. (3) x Will, and Mar* a fef. 
p« 88* col. a. cap* a* 

(») 3 Edw* I. csip* ^. 

bery, 




OP BRIBERY. 404* 

befy, whenever a perfixi is returned in oonfequence of an 
undue influence acquired by diat means, his eledion is void; 
and that every vote purchaied by bribery is alfo void, the 
peribn who gave his voice under fuch^ influence, being to be 
confidered as if he had not voted at sJK There are deter« 
minations of the Houie to this efie£)-, preVious to the fta- 
ttttes. Lord Coice tells us, that Longe was removed ; and 
I think we may infer that he was, from the entry in the 
Journals, though it is not pofitively mentioned there. In 
the cafe of Scockbridge, 15 Nov. 1689, the ele^on was 
avoided on account of bribery. Journ. vol. x. p. 287. 
col. I, 2. 

Treating, gifts, promifes, &c. although of the fame nature 
with bribery, yet not fiilling within the popular fenfe of the 
word, which is confined to the a^al payment of money, 
were frequently fubftituted in place of a dired purchafe^ in 
the hopes that the offence, in that (hape, would pa& widi 
impunity. This the Houfe endeavoured to obviate, by the 
following refolution of the 2d of April 1677 (i), which was 
made a ftanding order, 21 Odober 1678 (2). 

Refolved, ^ That, if any perfon, heresAer to be defied 
*' into a place for to fit and ferve in the Houfe of Commons, 
^ for any county, town, port, or borough, after the tefte, or 
^ the ifltiiog out of the writ or writs of elefiion, upon the 
^ calling or fummoning of any Parliament hereafter; or, 
^^ after any fuch place becomes vacant hereafter in the time 
^* of Parliament, ihall by himfelf^ or by any other in his 
** beh^f, or at his charge, at any time before the day of his 
^ eleAion, give any perfon or perfons, having vote in any [405 j 
^ fuch eledion, any meat or drink, exceeding in the true 
f< value of ten pounds in the whole, in any place or places, 
^^ but in his own dwelling-houfe or habitation, being the 
^ ufiial place of his abode for fix months laft pafl: ; or fliall, 

(i) Journ. vol ix. p« 4>ii* col. i. (»} Ibid, p. 517* 

«« before 
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^ before fiich deSion be oiade and declared, make any other 
^ prefeiit^ gift, ov reward, or promiie^ obligatioiH or tikt 
^* gagement to do the fame^ either to any fitch periba <Mr 
^ perfons in particular, or to any fiich county, city, tonra^ 
** port, or borough in general } or to, or for the uie and 
<* benefit of them, or any of them ^ every iiicb entertaiii* 
<* ment, preient, gift, reward, promife, obligation, or en* 
*^ gagement, is by this Houfe declared to be bribery : and 
^ fuch entertainment, prefent, gift, reward, promife) obli-p 
^ gation, or engagement, being duly proved, is and (hall 
^< be fufficient ground, caqfe, and matter, to make every 
*^ fuch eledion void, as to the perfon fo offending, and to 
^< render the perfon fo eleded incapable to fit in Parliament 
^ by fuch eledion; and hereof the Committee of ele^ions 
^« and privileges is appointed to take efpecial notice and 
^ care ', and to a£l and determine matters coming before 
^ them accordingly," 

This order is clearly the model on which the ftatute of 
7 Will. III. cap. 4. commonly called the treating ai^ was 
formed, which however varies from it in feveral refpc£b» 
It is thereby enafled,' 

Se£k. I. ^' That no perfon or perfons hereafter to be 
[406] ^ ele£ied to ferve in Parliament for any county, city, town, 
^ borough, port, or place, within the kingdom of England, 
^ dominion of Wales, or town of Berwick upon Tweedy 
*< after the tefte of the writ of fummoos to Parliament, or 
*^ after the tefte or the ifTuing out or ordering of the writ 
^ or writs of eleftion upon the calling or fummooing of any 
^* Parliament hereafter, or after any fuch place becomes vsu 
<< cant hereafter in the time of this prefent, Or of any other 
^ Parliament, fhall or do hereafter, by himfeJf or themfelvea, 
^ or by any other ways or means on his or their behalf, of 
^ at his or their charge, before his or their eledion to (erve 
*' in Parliament for any county, qity, town, borough, port, 
** or place within fas ahvejy direiSly or indire^ly give, 
I <^ prefent. 
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^ ptettntj or allow to any perfon or perfonS) hsvii^ voice Note 

^ or vote in fuch de£Uon, any money, meat^ drink, enter- ^ ^^^) 

^ tainment, or provtfion ; or make any prefent, gift, reward, 

^^ or entertainment, or fliall, at any time hereafter, make any 

^ promife, agreement, obligation, or engagement^ to give 

^ or allow any money, meat, drink> provifton, prefent, re- 

^ ward, or entertainment, to or for any fuch perfdn or per* 

<< fons in particular, or to any fiich county, city, town, bo- 

*^ rough, port, or place in general, or to or for die ufic, ad* 

^ vantage, benefit, employment, profit, or preferment of any 

^^ fuch perfon or perfbns, place or places, in order to be 

^ eleded, or for being de&d, to ferve in Parliament for 

** filch county, city, borough, town, port,' or place/' 

And, Sefi, 2. *• That every perfon and perfons fo giving, ^407] 
^ prcfenting, or allowing, making, promifmg, or engaging, 
<' doii^, a&tng or proceeding, (hall be, and are hereby de- 
<^ dared and ena£led difabled and incapacitated, upon fuch 
<^ election, to ferve in Parliament for fuch county, city, 
^ town, borough, port, or place ; and that fuch perfon or 
^ perfons (hall be deemed and taken, and are hereby declared 
^^ and enaded to be deemed and taken, no members in Par- 
^ liament, and (hall not a£t, fit, or have any vote or place 
^ in Parliament, but fhall be and are hereby declared and 
^( enafted to be to all intents, conffarudions and purpofes, 
^< as if they had been never returned or eleded members for 
«« the Parliament." 

Notwithflanding this ftatute, bribery, in all its branches, 
was carried every day to greater excefs, and the iegiflature 
found it necef&ry to make more efFeftual provifions to put 
a check to it, by infliding fevere penalties on the offenders, 
and by making it the intcref^ of perfons, privy to the of{ence, 
to make fuch difcoveries as might bring them to juftice* 
This was done by the ad of the 2d of Geo. II. cap« 24. of 
which the following dauies deferve particular attention : 
Se&t J« ^' Upon every ele<Stion of any member or mem- 

"bers 
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^ bers to ferve for the Commons in Parliament, every free-*' 
^ holder, citizen, freeman, burgefs, or perfon, having or 
^^ claiming to have a right to vote or be polled at fuch elec- 
^ tion, fhall, * before he is admitted to poll at the fameelec- 
^ tion, take the following oath (or being one of the people 
<* called Quakers, fhall make the folemn affirmation ap- 
^ pointed for Quakers), in cafe the fame (hall be demanded 
<^ by either of the candidates, or any two of the eIe£tors $ 
«^ That is to (ay, 

*^ I, A.B. do fwear, (or, being one of the people called 
^ Quakers, I, A*B« do folemnly affirm], I have not re- 
'^ ceived, or had by myfelf, or any perfon whatsoever in 
<^ truft for me, or for my ufe and benefit, dire£tly or indi« 
*^ redly, atiy fum or foms of money, office, place or em* 
^< ployment, gift or reward, or any promife or fecurity for 
^' any money, office, employment or gift, in order to give 
^< my vote at this eledion, (and that I have not been before 
<* polled at this eledion.) 

Se£l. 7* ^ If any perfon who hath, or claimeth to have, 
<* or hereafter iha]] have, or claim to have any right to vote 
<' in any fuch eleftion, (ball, from and after the (aid 24th 
^ day of June which {bail be in the year of our Lord one 
«( thou(and feven hundred and twenty-nine, a(k, receive or 
^^ take any money or other reward, by way of gift, loan or 
^ other device, or agree or contrad for any money; gift, 
« office, employment, or other reward whatfoever, to give 
•* his vote, or to reftife or forbear to give his vote in any 
*' fuch eleftion, or if any perfon by himfelf, or any perfon 
^ employed by him, doth or (hall, by any gift or reward, or 
" by any promife, agreement or fecurity for any gift or re- 
** ward, corrupt or procure any perfon or perfons to give his 
" or thdr vote or votes, or to forbear to give his or their 
f' vote or votes in any fuch eledion, fuch perfon fo offending 
^ in any of the cafes aforefaid, (hall, for every fuch oilence, 
<^ forfeit the fum of five hundred pounds of lawful money of 

^« Great 
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<« Great Britain, to be recovered as before direded ; (i. e^ 
^ § I. by a£tion of debt, bill, plaint, or information) in any 
<^ of his Majefty's courts of record at Weftminfter ; and if 
^ the offence (ball be committed in Scotland, by fummary 
<^ a^on or complaint before the court of feffion, or by pro- 
^' fecution before the court of jufticisry), together with full , 

*< cofts of fuit;. and every perfon offending in any of the 
^^ cafes afordaid, from and after judgment obtained againft 
^ him in any fuch adion of debt, bill, plaint, or informa* 
'< don, or fummary adion or profecution, or being any 
^ othifvnfi lawfully comti&ii thirtQf (hail for ever be dif- 
*< abled to vote in any eledion of any member or members 
*^ to Parliament, and alfo (hall for ever be dtfabled to hold^ 
^ exercife, or enjoy any office or franchiie to which he and 
<< they then (hall> or at any time afterwards may be entitled, 
<< as a member of any city, borough, town corporate, or 
*^ cinque port, as if fuch peribn was naturally dead.*' 

By Sed. 8. Any perfon offending againft the ad, who, 
within twelve months after the eleAion, (hall difcover another 
perfon or perfons offending againft it, fo as the perfon fo dif* 
covered be thereupon convi^ied, fuch perfon fo difoovering, 
and not having been before that time convi6led of any of- [410] 
fence againft the ad, is exempted from the penalties and 
di£ibilities which he would otherwife incur. 

By Sed. II. (explained by the 9th of Geo. II. cap. 38.) 
thofe penalties and difabilities are not to take place, unlefs 
the profecution be commenced within two years after they 
(hall be incurred. 

By the i6th of Geo. II. cap. 11. the provifiohs of die 2d 
of Geo. II. cap. 24. are extended to the ele£Hon of delegates 
in Scotland ( i ), with this variance, that a different oath is 
thereby prefcribed for the magi (I rates and counfeUors, who 
are the dedors of the delegates (2). 

(x) 16 Geo, II. cap. ii. % 33. (2) 16 Geo. II. cap. 21. § 34.. 

Upon 
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Upon tbefe ftatntes Mr. Juftice Blackfione obfervf ^ tiai 
there is nolMiig wanting to complete their e^cacjic, but re^ 
folution and integrity to put them in ftrid execution (i). 
Since tb& new judicature was eftaUiibed, the public have 
ieen that fuch vigorous execution of this part of the law is 
no longer wanting, whatever may have been the cafe when 
the learned Judge^^s work was firft publijfhed* There are 
ftiU however many queftions which having arifen on the 
conftrudion^ both of the ftatutes, and of the common law 
of Parliament, concerning bribery, and not having been 
fettled by dire£t determinations, ferve to embarxafi thofe 
[411 j wbo^ from a fenfe of its dangerous tendency, are zealous to 
eradicate this evil as far as is poffible, by the only meam by 
which it can be done, certain and (peedy puniflunent* 

The moft confiderable of thofe queftions are as follows: 

I. Hbw far does the incapacity dedared by the ftatute of 
William extend i 

The moft obvious meaning of the words is, that the per- 
Ion who, in order to be elected, has been guilty of any of 
the different (pecies of bribery there defcribed, Ihall be inr 
capable of fitting by a r^urn made of him to the particular 
writ after the tefte of which, or after the vacancy wbicb 
gave occafion to it, his offence was committed. By this 
confiru£iion, if upon fuch perfon's being returned, and, in 
confequence of the proof of the oSience, his eledtion's being 
declared void, a new writ ihould iflue, and he ftiould ftan4 
again, and be chofen and returned, without renewing the 
offence after the tefte of fuch new writ, he would be cntided 
to fit on this new eledion. The ftatute, however, has 
been underftood otherwife ; and the words <^ fucb eU^ioii* 
are explained to mean any election made to fill the particular 
feat for which the firft writ iiiued, which, although a new 
writ ifiues, the fecond ele£tion is to do, for it cannot b^ 

(i) Black* Com. vol. i. p. 179* 4to* 

laid 
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fui to have been fupplied by die firft, nobody having been Note 
fbetAj endded to take poitffion of it. The determination v^^^^ 
in the cafe of Thetford in 1699, or rather I700» ieems to 
carry the incapacity ftill ferther. On the a6th of ^January, 
die Houfe bad come to the following refoludon : 

Refoived,f ^ That James Sloane, Eiquire, in treating 
^ the corporation of Thetford, in the county of Norfolk^ 
^ hat been guilty of a breach of the hte a£t of Parliament 
** for preventing expences in eiedions.'^ 

Then his eledion was refol ved to be a void eleSion ( i } ; 
and a new writ ifliitngt Mr. Sloane vns re-chofen, and 
Mr. Soame, the other candidate, petitioned againft him; 
in confequence of which, the following entry appears in 
die Journals. 

2 March, 1699. ^ The Houfe (according to order) 
tf proceeded to take into confideradon the bA made in the 
^ 7th year of his Majefty's reign, for preventing charge 
^ and expcnce in eIe£tions of members to ferve in Parlia- 
^ ment;-^And the petition of Edward Soame, Efq. was 
^ read;-^And the laid ad was read ;-« And Mr. Sloane 
** attending (according to order), he was heard in his place; 
^ »*«And then he withdrew. -—And a debate arifing in the 
^ Houfe, upon the conftru£tion of the feid ad, upon Mr. 
^ Sloane's being again chofen and returned for die borough 
«* of Thetford.«^«And the queflion being put. That the laid 
f* Mr. Sloane becapfible of fsrzing in this prefent Parlia-^ 
^ mentj for the iaid borough,-— It ip&A in the negative 

•«{2).»t 

' This determination would extend the incapacity to every [413] 
fubfequent vacancy which nfight happen for the feme place 
during the courfe of a Parliament. Thus, if a third writ 

[t l^y XI 5 againft no.] (z) Jbid. p. 251. oA, x. 

(i) Journ. vol. xlii. p. 145. % By 144 againft zi2« 
col. 1. 

had 
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bad ifliiedy and .Mr. Soame (or any new candidate) iudtberl 
been elefled, and returned, and he had vacated Us fest a 
year afterwards, Sloane, according to the deciikin t)f the 
Houfe, was then incapable of coming in his room. But, as: 
far as I can underftand them, the words of die fiatute do not 
warrant fuch a conftruflion ; much Ids can they mean that 
a perfon offending againft the ftatute ihall be for ever zftst-i 
wards incapable of reprefenting the place where dse offence 
was committed; yet this feems to be aflerted by a writer of 
great authority, when he fays, ^ That it is enadcd, that 
^ no candidate ihall, &c. (reciting the pr«^bidon of the 
afi), "tf» pain of being incapable to ferve fir that placf in 
^ Parliament (i)/' 

2. Is a candidate who, before the tefte or ifTuing of the 
writ, or before the vacancy, has bribM one or more eledors, 
but who has a majority of unbribed votes, and has been re^ 
turned, capable of fitting on fuch return i 

This cafe is not within the provifions of eidier of the fta-* 
tutes ; and as it has never been contended^ that a man who 
has been guilty, or is even convi(9ed^ of bribery, thereby 
incurs a general inability to be eleded^ it would feem, upon 
[414] principle, that the m^ority of lair eledors having che(en 
fuch a perfon, although in a place where fome have beeit 
corrupted by him, their election ought to be as Valid as if 
they had chofen a man who had been a candidate5 and bad 
bribed^ in another place. But it is (aid, that the current of 
determinations is otherwife ; and in this very cafe of St Ives| 
it was underftood, by the counfel on both fides, that Mr. 
Fraed muft have been declared duly eleded, if the Commit-- 
tee had not thought that a perfon who has gained any votes 
by bribery is mcapable of fitting on that ele^on, although 
he have the voices of a majority of uncorrupted eledors. . 

3. If there are two candidates, and one has been guihy of 

(i) Biackft. Com. vol. i. p. 178* 4to. 

bribery. 
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•kriVerjr, but ftill has a majority of (air unbribed troCes, Audi 
the odier^ on the bribery being proved on the firft, be de- 
dared duly eleded ? 

In the cafe of Chippenham, in 169.^, Sir Bafil Firebraft^ 
the fitting member, bad 60 votes ; Mr. Talmafh, the peti- 
tioner, oidy 44* ' Bribery was imputed to the fitting mem« 
ber. But only 14 of his votes were objeded to, and the 

. bbje£Hoii8 to 7 were given up i fo thatt dedu£ting the other 
7, he temaincd with a confiderable majority. Yet the 
Houfe refoived, a2 Jan. That Sir Bafil Firebrafs, by 

.himfelf, or agents, had been guilty of bribery, and was not 
duly ele£bd ; and that Mr. Talmqfik was dufy tU^id ( i ) . 

This Cafe^ however, is not fufficient to eftabliih a dodrine [4^5] 
ckarly s^inft reafon and juftice. If it is the law of Parlia- 
ment, that a candidate who is guilty of bribing a fingle 

. voter, cannot fit on that occafion for the place where he was 
guilty of the bribery, ftill, as the b& of his having fo done 
is not to be prefumed to have been known to the other fair 

. debtors who voted for him, their votes cannot be taken to 
have been thrown away, which they muft be, in order to 
entitle the other candidate to the feat. The cafe of Chip- 
penham was cited laft winter in that of Shafitefbury, but it 
was litde relied on^ and the contrary dodlrine feemed to be 
coofidered in general in all the bribery caufes as unqueftion- 
able, viz. That a petitioner who proves bribery on the fit** 
ting member, muftalfo difqualify by bribery, or otherwife, 

.a fufficient number of the fitting member's votes to leave 
himfelf a majority, before he can be entided to the feat. 

4* If a candidate, or his agent, give, or promife money, 
or other reward, to a voter, in order to procure his vote for 
fuch candidate, and the voter afterwards vote for another 
candidate, is the firft thereby difqualified from fitting even 
if he have a majority of legal votes ? 

(1) Jonm. vol. X. p. 638. col. a. 

. Vol. n. Z The 
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Nate The counfel for the petitioner in the cafe of Shafiefbufjr 

^^•j) maintained the negative of this propofitioh ; yet, upon the 

fame genera), though inaccurate idea of an invafion of the 

freedom of elefUon^ on which alone the determination men- 

N ly] tioned under the fecond queftion muft have proceeded, it 

. would feem that the affirmative ought to be adopted. It has 

been determined, by the Court of King's Bench, that, in 

fuch a cafe, the penalties of the ftatute of George the lU. 

are incurred by the corrupter (i).* 

5« If an elector receive a bribe, and in confideration 
thereof engage to vote for one candi(^ate, and at the ele<£lian 
vote for another, on whofe behalf he has received no bribe^ 
is the gratuitous vote given by fuch elector for the other a 
good vote, or void ? 

It was generally underfiood by the counfel, that, accord- 
ing to the ftate of the poll in the cafe of Saint Ives, Mr. 
Drummond could not have been declared duly elected, if 
the Committee had not thought that fuch votes were void. 
The Committee, in the cafe of Shaftefbury, was alfo fup- 
pofed to have been of this opinion : the ground of which is 
this. That, by die oath prefcribed by the ftatute of George 
the Second, the eledor muft fwear, that he hath received 
no money, &c. <* in order to give bis vote at that eleSiicni'* 
An elcdlor who refufes this oath cannot vote. Therefore 
if he is proved to have been in fuch a fituation at the elec- 
tion, that he could not have taken the oath without perjury, 
his vote, according to the true conftru£lion of the ftatute, 
ought not to be allowed* I have heard, however, that fonae 
Ytty diftinguifhed chataders in Weftminfter*hall hold a 
contrary opinion. They think that the meaning of the oath 
is, that the eledor (hall fwear that he had not received any 

» 

(i) Sulfton <v. Norton* 3 Burr, vote according to his requetf* 
p« 1235. though he in faQ does net.] 

[* If the voter has promifed to 

sioneyy 
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1sk6niefy ke. in order to voce for the perToo far whom he did 
Vot«u That at any nte^ till the oath is tendered and re- 
filled) it can have no efFeA, and that the validity of the vote» 
till thei^ muft depend On the general principle of the free- 
dom of choice. That the choice made by the ele^r in the 
cafe piit» is freei and unbiaiTed, That it is unqueftionable 
that^ if futh eIe£kor had a vole at any other place, he might 
there, after receiving the bribe, vote for a perfon who had 
not bribed him (unkfs he had been previouflyconvided ac- 
cording to Sc£l» 7* of die ftatute of George the SecQnd}» 
That he might vote ^t the ele£lion of any other officer ; as 
a mayor, a (herilF, &c« ^ his vote in thofe cafes would be 
good*; and that the election of one member for a place is as 
4sfttn£t a thing from the eledion of the other, as the ele£tioa 
of a member fpr one place is from that of a member for an* 
other ; or as that of a member of Parliament is from that 
of a (hetiff or other ofiicer. This idea is elucidated, if not 
korrejborated) bjr what has been (aid in the cafe of Briftol^ 
note (B), to fhow that formerly die two memWrs for a 
place were not chofen ^mul ^ femel^ and that there is no 
law which makes it neceiiary that they (hould be fo chofe% 
at this day* 

6. If an eledor is proved to have a£ted as an agent in 
bribing other ele£tors, but there is no proof that he himfelf 
was bribed, is his vote a good vot^ or void i 

Thofe Who argue that it is Void, fay that the a£ling as an f4igl 
agent in bribing others is fuch an infringement of the free- 
dom of dedlion, that the law will ptefume that fuch agent 
was as little fcrupulous with regard to himfelf, as he had 
been with regard to others, 

7. If an eledor receive a bribe in order both to vote him- 
felf, and to procure the votes of others, and he from that 
corrupt motive do procure th6 votes of others, but without 
corrupting them, and merely by perfuafion, or a juftifiable 
influence which he may have over them, ihall the votes fo 
procured be confidered as good, or as being void ? 

z 2 I 9m 
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Note I am not aware that this qneftion has ever been agitated 

^'\^» before a Committee of cleaions ; but it was the chief pdnt 
in the cafe of the annual ele£ltion of the magiftrates of the 
borough of Stirling in Scotland) for Michaelmas 1773, and 
the court of feffion, i March 1775, avoided the eledii<m 
on the ground that fuch votes Were bad ( i }. As they muft 
have determined this upon general principles, thofe prin- 
ciples would be equally applicable to votes at an eledkm of 
a member of Parliament. But the deciiion was carried by 
avery fmall majority; I believe only of one voice; and an 
[419] appeal was brought in the Houfe of Lords, which ftands 
firft to be heard when the Parliament meets* 

[The lame point came into difcuflion in the cafe of Irwin 
v. yobn Adaniy of Maryborough, July 1780 ; but it was 
not decided, iio decree having been made in the caufe«— * 
Wigbt^ p. 263.3 

[8. Suppofe there are two candidates, A. and B«, C. a 
voter, takes a bribe to vote for A., and votes for him and 
for B., is his vote for B. bad ?] 

%^ The refolution of the Houfe concerning bribery^ 
which is cited in the Cafe of Hindon (2}, has been renewed 
at the beginning of every feffion, ever fince 13 Feb. 170?, 

(2). 

(i) John Paterfon and others p. 13. and in the cafe of the Ap« 

againlt James Alexander, Efq. pellants, pag. 3. 
and others* See the Interlocutor (a) Sufra^ vol.i. p. 198. 
in the cafe of the Refpondents, (2} Joum.voKxiii. p.326>s%7« 
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The Committee was chofen on Tuefday, the 2d of May» 
and conflfted of the following Gentlemen^ 

Lord George Germaine, Chairmain (Eaft Grioftead. 



Milborne Port, 

Oxfordihire. 

Malmefbury. 

Midhurft. 

Downton. 

Boroughbridge. 

Hereford. 

Taunton* 



^ \ Peterborough, 
S Breconflure* 

Briftol. 

Dumfriesihiit. 



Charles Wolfeley, Efq. - - - 

Lord Charles Spencer - - ^ - - 

William Strahan, Efq, - - - 

John Orde, Efq. - * - - - 

Sir Philip Hales, Bart, « - - 

Anthony Eyre, Efq, - - - - 

John Scudamore, Efq. - - - 

Alexander Popham, Efq. - « - 

Richard Benyon, Efq, - - - V 

Charles Morgan, Efq. - - - ' 

Edmund Burke, Efq. - . - . 

Robert Laurie, Efq. . . • • 
Nominees: 
Of the Petitioner y 

Fletcher Norton, Efq. - - - 

Of the Sitting Memhery 

Sir CecU Wray, Bart, - - v 

pETirrowERs : 
Sir Alexander Gilmour, Bart, 
Andrew Dickfon» Eiq. &c, Conftituent Members of the 
Town Council of the borough of Haddington, at Mi«* 
chaelmas, 1774* 
The Magiftrates and Town Council of North Berwick. 
The Provoft, Magiftrates^ and Town Council of the 

borough of Dunbar, 

Sitting Member :■ 
The Honourable John Maitland, 

C o o N s E l: 

For the Petitioners^ 
Mr. Crofby, Mr. Lee. 

For the Sitting MenAer^ 
Mr, Rae^ Mr. Hardinge. 



Carlifle. 



^Eaft Retfoni* 
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ON Wednefday,the 3d of May, the Committee 
being met, and the petitions read, they aU 
appeared to contain the fame allegations^ viz. 

That, at the eleftion of a member to reprefent 
the boroughs of North Berwick, Haddington, 
Lauder,' Jedburgh, and Dunbar, at North Ber- 
wick, the prefiding borough of the diftrift for the 
time, on Monday the 31ft of Oftober, 1774, com-* 
miflions were produced in favoiar of perfons named 
as delegates for the feveral boroughs \ and David 
Kinloch, Efq. appeared, and clainidd ^ vote, as 
having been the perfon duly ele^ed delegate for 
the borough of Haddington, though a qorpmiffion [4^4] 
had been made out in favour of Robert Burton,^ 
Efq; provoft of Haddington ; and accordingly he 
gave his vote at the ele6lion, under proteft ; and 
that the delegates producing commiffions from the 
boroughs of Haddington, l^auder, and Jedburgh, 
voted for the Hon, John Maitland, clerk of the 
J^ipe in the court of Exchequer in Scotland, and 

z 4 the 
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th^ delegates from North Berwick and Dunbar 
voted for Sir Alexander Gilmour, the petitioner. 
That Mr. Maitland had been returned, but Sir 
Alexander Gilmour was duly eledledj and was 
therefore induced to make the prefent application 
for redrefs ; for that Mr. Maitland was incapable 
of reprefenting this diflrift of boroughs^ or fitting 
as a member in the Parliament of Great Britain (A), 
by virtue of the ftatute of the 6th Anne, cap; 7. 
§ 5. his office of clerk of the Pipe, in the court of 
Exchequer in Scotland, having been created or 
ere<5ted fince the 25th of 06toberi 1795 ^ and that, 
befides this, the two commiffions for the boroughs 
of Haddington and Jedburgh granted to Mr. 
[4^5] Burton, and Mr. Hogg, as their dekgatcs, were 
granted by perfons who were by law incapable of 
eleftii^ a delegate, having no right themfelves to 
the offices they affumed in the faid boroughs j and 
the faid commiffions were procured by bribery, cor- 
ruption, and undue influence ; and, if there were 
any perfons entitled to eleft a delegate for the 
borough of Haddington, David Kinloch was the 
perfon duly eleded, and his vote only was- a good 
vote s 4nd that in confequence of thefe, and many 
other objedions to the eledion of Mr. Maitland, 
it would appear tha.t Sir Alexander Gilmour was 
the perfon duly elefted for the faid diftridt of 
boroughs; Praying therefore, (i), &c. 
From this date of the allegations of the feverai 

( I ) Votes, 7 Dec, 1 7 74. p. 44, 45 . 

petitions. 
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petitions, it appears that the two general queftions 
in the cafe were, 

1. Whether Mr. Maitland was eligible. 

2. Whether he, or Sir Alexander Gilmour, had 
the majority of legal votes. 

It was propofed by the Committee, that the [426] 

firfl: queftion (hould be argued and determined 

feparately. 

By the ftatute of the 6th of Anne, cap* 7. § 25, 

it is €nad:ed as follows : 

** That no perfon, who (hall have in his own 
name, or in the name of any perfon or perfons in 
truft for him, or for his benefit, any new office 
or place of profit whatfoever under the Crown, 
which at any time lince the five-and-twentieth 
day of Oftober, in the year of our Lord one 

^ thoufand feven hundred and five, have been 

* erected or ereEledj or hereafter fhall be created or 
^ ere&ed, (hall be capable of being elefted, or of 
^ fitting or voting as a member of the Houfe of 

* Commons, in any Parliament which (hall be 

* hereafter fummoncd s^nd holden." 

The counfel for the petitioners contended, that 
the office of clerk of the Pipe, which Mr. Maitland 
was admitted to have been poffefTed of at the time 
of the election, was a new office of profit, under the 
Crown, within the meaning and dqfcription of the 
ftatute, 

In the following ftate of the material circum- [427] 
ftances concerning this part of the cafe, the fafts 
were, in part, admitted, and^^ in part, proved by 

authenticated 
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auth^ticated papers, and by the parole te{i;iii6ti]r 
of Mr. Walker aiwi Mr. Mackenzie, two attCMtiies 
belonging to the court of Exchequer in Scotlaod. ^ 
There exifted in Scotland a court of Exchequer, 
as far back as any authentic hiftory of that country 
goes. The court confifted of the Lords of the 
Exchequer, and a number of clerks and other in* 
ferior officers. By an ejiahlifnmenty or aQcodint of 
the officers of the Exchequer and their falaries, 
which bears date in 1698, and is the latefl: to be 
found before the Uiiion, it appears that there were. 
then beloi^ii^ to the court — ^A clerk of the (he*% 
riff's roll, a clerk of the borough roll, two clerks tb 
the LcMxi Regifter and Exchequer, and a prefentef 
of fignatures. All thefe clerks held their offices fot 
life, by virtue of commiffioasyro^ the Lord Re^fitu 
TTic falary of the firft was^ only 136 1. 13s. Scots, 
Of the fecond 180I. Scots. Of the two clerks of 
Exchequer i,oool. Scots. In the commiffion to a 
clerk of Exchequer, he was ftyled deputy to the 
[428] Lord Regifter, dictator of the rolls, and keeper of 
the property-roll. 

By the treaty of union, all the ordinary courts of 
Juftice in Scotland were left with their former con- 
ilitutions and jurifdiftions. But with regard to 
the Exchequer, there was the following ftipulation ^ 
** That there be a court of Exchequer in Scotland 
" after the union, for deciding queftions concern- 
ing the revenues of cuftoms a^nd excifes there, 
having the fame power and authority in fuch 
" cafes, as the court of Exchequer has in England i 
A *' and 
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^^ aiKl that the iaid court of Exchequer in Scotlaad 
** have powtr of paffing fignatures, gift:s> tutories, 
** and in of her t kings, as the court of Exchequer at 
** prefent in Scotland hath ; and that the court of 
** Exchequer that now is in Scotland do renuin, 
** until a new court of Exchequer be fettled by the 
** Parliament of Great Britain in Scotland after the 
« Union." (i) 

In the year following, (1707) a court of Ex- 
chequer was ** fettled, eftablifhed, erefted, and 
** conftituted,"' in Scotland, according tothe above [429] 
Aipulation, by the ftatute of the 6th of Queen 
'Anne, cap. 26. 

It was theteby enafted, ' that the Lord High 
Treafurer of England, a Chief Baron, and four 
Barons to be (2) appointed by the Crown, (hould 
be judges of the court, and ihould hold thdr 
offices " qudmdiufe benegejferint.^^ (3) 

The third and twenty-firft feftions are in the 
£3llowing words : 

Scft* 3, " And it is further enafted by the au- 
^' thority aforefaid, that there (hall be in the faid 
** court of Exchequer in Scotland, the feveral of- 
** fices following ; that is to fay, the office of • 
** Queen's remembrancer, the office of Lord Trea- 
^* furer's remembrancer, the office of clerk of the Pipe, 
^^ and fuch other offices now in being in the court of 
** Exchequer in England, or [as] are now in being in 
^* Scotland, relating to fignatures, gifts, and tuto- 

(i) Art. 19, (2) Scd, 14. (3) Se& 2. 

" ries 
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** ri^s* as the Queca^s Mftjefty, her heit^ a^^c-% 
" ceffors^ {ball from time to t;ime think ^4^A 
" proper, to be conftituted and appointed ^pd^ 
•^ the fcal which by the faid articles q{ wm% is 
[430] ** appointed to he kept in Scotland: and ttot, fpch 
^^ perfons ftall he the mafters . or chief o^qr | of 
^* and in the faid refpe<Stiveplfice3>and for fud:^ term^ 
" eftate,and intereft therein, as the Queen's, Ma*- 
'^ jefty, her heirs and fucceffcars; (hall from timer to 
time by letters patent under the feal aforjsCaid 
ordain or appoint, and that the faid snaften^ or 
*• chief officers of the aforefaid fe veral officers ihaU 
" have and appoint from time to time under them, 
^* ^d in (heir refpeijtive offices, fuch and fo npiany 
" attorneys and clerks a$ fhall be fit a^d propet 
*^ for the bufinefs in their refpe<3;ive offices^ ; wl^ich 
** faid maftcrs and chief officers* as alfo the faid 
attorneys and clerksj, (hall, before their ad- 
miffions into their offices or places refpedtively, 
*' take fuch oath or oaths in the faid court, or her 
/* fore the Chief Baron, or one of the Barons of the 
^* faid court, for their faithful and honeft (carriage 
** and behaviour in their faid offices irefpeitively,^ 
# ** as the likq officers* attorneys,, and . clerks in the 
*' court of Exchequer in England have ufed and 
** ought to do, or as by the Barons of . the faid 
[43 ^ ] ^\ court of Exchequer in Scotland Ihall for l;h*t 
*^ purpofe be devifed and appointed/*, 

Seft. 21. ** Provided always, and be it enafted, 
^ that the two principal clerks of Exchequer in Scot- 
*^ land, and other officers in tti^^t court, who haye 

" grants 
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•^ gi^dttb of their offices during life, or of intient- 
*• toce, fhall enjoy their offices accdrding to the 
* nature of their gifts, except in fo far as thefe 
^ offices are inconfiftent with the conftitution of 

. ""I 

•* Exchequer, as the fame is fettled by this aft : 
*^ In which cafe, be it enadted by the authority 
** afprefaid, that any perfon having right to any 
*' fuch office, (hall be provided in one Or other of 
** the offices eftablilhed by this aft, equal in value 
*^ to what they now enjoy, to hold for life, or in 
*^ fee rcfpeftively, or have fome other equivalent 
•• recompence for the lofs of fuch office." 

At the time of the Union, the two clerks of Ex- 
chequer were Mr. Colin Mackenzie, and Mr. Wil- 
liam Stuart. 

After the eftablifhment made by the 6th of 
Queen Anne, cap. 26. took place, a new commif- 
fion was granted by the Crown to Mr. Mackenzie, [432] 
appointing him clerk of the Pipe^ jointly with 
Mr. Tyas, an Englifh lawyer, and another to 
Mr: Stuart, appointing him joint Queen's remem- 
brancer with Mr. Tarvar, who was alfo an Englifh 
lawyer. Mr. Mackenzie, in his new commiffion^ 
was ftyled Recordator magtn rotuH^ Jive clericus pipa. 
In the fubfequent commiffion, the word " ingrojfa- 
tof^ was fubftituted for " recordator. ^^ The former . 
prefenter of fignatures continued to enjoy the fame 
office without a new commiffion, and that office 
flill fubfifts in Scotland. 

The clerk of the Pipe has no funftions relative 
to the duty of the court of Exchequer as a court — 

of 
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of Engli(h law ; the accounts which pafe thtotrgll 
hit hands are thofe relating to the excife> cuftomSj 
leisures, land-tax, and fait- tax. Thefe accounts 
are firft enrolled by each of the rcmembrancerifj; 
9,nd then by the clerk of the Pipe ( i ); There arc 
not in the office ef the latter any records prior to 
the Union. The property-roll is now kept by the 
King's remembrancer. 

[433] CouNSfeL for the 'Petitioner. 

It is evident, from the words of the ftatute efta* 
blifhing the new court of Exchequer in Scotlaijd) 
as well as from a comparifon between the functions 
of the clerk of the Pipe, and of the former clerks 
of the Exchequer, that the office of clerk of the 
Pipe was create^ by the ftatute. It is impoffible 
to prove an analogy between this office, and that 
of any of the former clerks. It is fuppofed, that 
it will be faid to be the fame with dilator ef th 
rolls ; but if fo, why was a new commiflipn thought 
necefiary for Mr. Mackenzie, or for Mr. Stuart \ 
There was no new commiffion granted to the pre-^ 
fenter of the fignatures, becaufe his office continued 
tinder the new eftabliftiinent. 

If the clerk of the Pipe had any part of the de-*- 
partment of any of the old officers, fome records 
relating t<b that department would ftill remain in his 
cuftojiy. But even if a diftant refemblance were 
to be traced between one of the okJ, and this new 

• < 

(1) 6 Anne, cap. 26« Se£t. ii. 

office. 
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«>£ce^ (litl^ as the fornier were in the gift of tht 
Lord Regifter, and this is appointed to by the 
Crown, it is new in that refpeft, and is therefore 
within both the words and the fpirit of th? difqua* 
lifying claufe of 6th Anne, cap. 7. 

Counsel/^ tie Sitting Member. 

The intention of the legillature, with regard to 
the difqualifying claufe, in the adt of the 6th of 
Queen Anne, will be beft known by tracing it5 
hiftory* 

Before the Revolution, there was no ftatute by 
which the holder of any office was difabled from 
fitting in Parliament. By the I2th and 13th of 
William the Third, cap. 2. called the a£l of fettle-^ 
menij it was provided, that after the limitation of 
the Crown to the Houfe of Brunfwick (hould take 
efFeA, no perfon who (hould hold an office or place 
of profit under the King, or (hould receive a pen- 
lion from the Crown, (hould be capable of fcrving 
as a member of the Houfe of Commons ( i ). This 
provifion was foon difcovered to be too rigid. It 
was perceived, that fuch a general difqualification 
of all officers appointed by the Crown, would be [43 c] 
attended with the utmoft inconvenience, by ex- 
cluding from the legiflative body, thofe men, who, 
from their abilities and experience, were beft fitted 
for giving information to the Houfe, relating to 
the different branches of the public bu(inefs, Ac- 

■ 
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cordingly, 
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cordingly^ in the 4th year of Queen Anne, a iievr 
mSt of fettlement took its rife in the HouTe of 
Lords> in which was infcrted a general repeal of 
the difqualifying claufe in the former* The Com* 
mons, unwilling to agree to this general repeal, 
propofed» when the bill was fent down to them^ 
that particular offices (hould be excepted, and the 
difqualification remain as to all others. A con* 
ference enfued between the two Houfes, and a 
middle courfe was fu^efted by the Lords> and 
adopted ; viz. that all new offices^ and certain old 
ones, to be fpecified in the a(5t, fhould difqualify; 
and that all the other offices then exifting fliould 
be tenable with a feat in Parliament « 

The aft accordingly pafled (i), and the difqua- 
[43^] lifying claufe was penned in the very fame terms 
with that of the fubfequent ftatute of the 6th of 
Queen Anne, cap. 7* 

The reafons of the Lords for not agreeing to the 
amendment propofed by the Commons, and for 
propofing the plan which was adopted, are to be 
found in the xvth vol. of the Journals, and are to 
be confidered as a parliamentary explanation of 
the meaning of both the ads. The 6th reafon is 
as follows, " The amendment made by the Lords, 
" fecures the kingdom againft future exceffes, in 

multiplying offices (not necejfary for the intereft 
'of the government) upon any indireSl account^ 

by difabling all who fhall hereafter come into 

any new created or ereftcd offices from being 

(I) 4.Anttc, cap. 8,. 
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^ eledked, or from fitting or voting as members of 
" the Houfe of Commons (i)." From this it is 
very clear th^t the objecl was to exclude, not of- 
fices created by Parliament, which would not h6' 
prefumed capable of indireSl purpofes in fuch cre- 
ation, but offices which the Crown might creatd' 
without neceflity, and with the difguifed intentioii' [437] 
of extending its influence. The ftatute of the 4th' 
of Queen Anne, having been made before the 
Union, did not extend to Scotland, and, therefore, 
in the firfl Parliament of Great Britain, a claufe 
was inferted in the ftatute of the 6th year of that 
reign, cap. 7. in the fame words with the former, 
clearly for no other purpofe but to carry the pro- . 
vifion of the former to the other part of the united 
kingdom. It cannot, therefore, affe<5t an office^ 
which, fo far from being created by the Crown for 
any indire<ft purpofe, was cftabliflied by Parlia- 
ment, in confequence of a folemn treaty between 
the two kingdoms. 

In ^730, in confequence of an addrefs to the 
King, Mr. Frecker, of the treafury, delivered into 
the Houfe a lift of all the offices under the Crown, 
which had been ercded fince the 25th of Odtober,* 
1705. The objedt of the appHcation to the King 
fot this lift, was to afcertain what perfons were 
difqualified frotn fitting in Parliament (z). That.. [438] 
lift confifts of five folio pages, but it contains only 

(i) Journal, II Feb. I7P|, (2) 16 Feb. i7j§; Jourm 
vol. XV. p. 140. voL xxL p. 441. 

Vol. IL A a pfficei 



il^- tkccfr iircltfefeLWOtds^ct? AB.thcf ;dffiiie$I or.flbBd 
'V|2l(a]?me]st8.i]'iideD die Gr^nxifr Sbc:>tUbki%:3aQd.^ 
^^^-ieilKltdL sLnd :e{labH(h^d:.iitx(dife()ueticet;i:]fe tisor/ 

*^ Jjwided theyrwere-BOt: defigiiad.teiae iterlisidiidaii: 
•* this accoiant ( I )*"..: \...: ^ . - :.: iirw-:!'.: 
: TbisThawa, that at. thart time, yAucrh the fiibjci3D 
.,' of 'dlA{uaIifymg oAces vi^aa fajmuch agitated^^^^^ 
ilftderftood tliat thofc created in confequc-oce.rafc 
tjf^ tri^tjC:^ union, \wre not pf that ibrt» ~H tiiB^ 
Hwfe.had not thought fo». they would have d^rad 
that fwch offices fliould be addled to the Kft*. v: 
i AVhat haij been hitherto Tatid, wiould apply to 
\kp offioe of llie clerk of the Pip^, if it deadly wiero: 
j| »e«^officeJ, fim:^ ^705.: But thatisjiot .the trstfey 
[43 9] Xhft co.virt of Exchequer had always twa provinces ;f 
"{^^ ,of CQ^ntiging the revenue accounti> and that? 
of judging . re ven ue caufes-. Thb ^ appears h&m ai 
aumt>er of Scotch a6ts of Parliament; iil\yafLi.c£ 
Gar^ h ^ap- r^S, (which r^f(?:rs to onetof .Janxe^liiai 
i'irft. of Scotknd, on the fame fubjeft) aft^Farli 
of, Car. II. cftpj^ 59t> zd Pari, Car. IL dap. tar 51^ 
fef. of ^^di.ParJ. Car. IL cap* 1^6^ The Q0w:t4 
^ef^<?re,, eftablifted after the timolt, waqih ftib-- 
ftan^e tli^.fam^ with, tbe foroaer. In a taanafcr^ 
^tife,r;afcribcd to Baron Scrope^ and writtfiitoaai 
^^ ?eign of Qeqrge^ the Second,, the bufinefs of:4Be 

— sdT.'' - ' . court 
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<^ftJ9 fiiid to have been the fkxniai fbr 3t>o fcai^ 
bfldfi.:- It bad thd {mit gendml ftui&iom :; htxty ss'. 
Ike Engltifa law ittlatiiig to the cofiDOis and excife 
vmk) ektended to Scotland^ fisch aitefradons %cref 
xwoefl&rfv as might enable it to try atid idetermine 
qwflions arifing on thofe fubjefts, aecordiz^to" 
the leUir of Ei^and. The Engliih names were 
adopted both for the judges and officers of thd 
odurt, and it was found expedient to have Engliih 
gentlenaen, converfant in that law, appointed to [440] 
fome of the offices. Accordingly, two Rnj^Kh 
getrtleinen were joined with the two clerks of the 
Exchequer, and for that purpole new joint com- 
miffions were neceflary. 

The court of Exchequer ought to be confidered 
as one great ancient office, new modelled, after the 
union, and confiding of a number of members, 
who, after that «ra, received new names, and new 
powers. Is it then contended, that new powers 
bellowed upon an old office, work a ' difqualiflca- 
tion ? Would the Lord High Treafurer of Eng- 
land, if a Commoner, be difqualified from fitting 
in Firliameht, becaufe, fince 1705, to the former 
fiifl&tons of his office, are added thofe of a ineni* 
bcr of the court of Exchequer in Scotlaiid ? 
^ A fuperadded fel^, according to the fpirit of 
tisB flatute ifff Queen Anne, might, with more 
itafcm> be fupps^ to have that cffeft on an 6ld 
officeu 8ut that tbk is not fo, was determined hy 
the Houfe, in the cafe of Mr. Corbet t> returned 
for the bordugfi of Saltalh, in 1739. 
hi' -^ A a a « Hie 
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"The. 20th February, lyjl* a nui^iofl. hciag 
'5 made, and the queftion put, that Mr. Speaker 
" do iffua his warrant to thc' clerk of the crowiiy 
♦*/ to* make out anew writ for a burgefs, to ierve 
JQvthis prefent Parliament, for the. borough ot 
Saltafli, in the county of Cornwall, in the roomr. 
" of Thomas Corbett, Efq. who hath accepted of 
a falary.of 200 L per annum, by his MajeftyV 
•royal fign manual, dated the. 14th of Auguft,, 
1739, as fccretary to the court of afliftants, for, 
relief of poor widows of commiffion and warrant 
officers of the royal navy, eftabliOied by virtue. 
" of a commiffion, under the great feal, bearing 
" date the 30th of Augujft, 1732." . 

It-paffed in the negative, on a divifion, .223 to 

132(1). . . 

Great ftrefs is laid upo^ the difference in the. 

appointment to the derkfliips in the Exchequer 

before afld fince the union. But,, in the firft place^ 

[442] it is not clear but that the King might, when he 

chofe, appoint to t ho fe offices before the union. 

We learn from Lord Fountainhall, that in the. 

commiffion of Lord High Tteafurer of Scotl.andy- 

granted to the Duke of Queenfoerry in 1682, the 

power of appointing the clerks in the Excliequeir^ 

was given to higx. And the fame author adds^ 

that formerly the King ufed to appoint them {2). * 

In the fecond place, anfold officie^ by coming, to 









(i) Journ. vol. xxiii. p. 473. col. i> z. 
(2) Vol.i. p. 186. ' 
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be. in the appointment of the'Grbwn, does* not, on 
th^t account, incapacitate from beingxhdfenand 
fittitig in' Parliament* « Before the rebellion in 
1745, the ofSce of high flieriff in Scotland was 
hereditary, and every high (heriff appointed his 
*40wn deputy. Soon after that epoch, by a ftatute 
<>f the. 20th of George the Second, cap. 43. the 
hereditary fherilFdoms were abolifhed, and the ap- 
'pointment both of high flaeriffs and of (heriffs de- 
pute vefted in the Crown (B). The judicial au- 
^thoflty, formerly cxercifed by the high (herifis, was 
•given to the deputes. Yet the legiflature did not [443] 
think that either thcit new powers, or the circum- 
ftance of their being now appointed by the Crown, . 
'brought them within the meaning of the ftatute of 
•the 6th of Queen Anne. When it was found ex- 
pedient- to renlder them incapable of ferving m 
Parliarnent, an exprefs provifion in a fubfequerrt 
•ftatute was neceffary for that purpofe (i)^. 
• After what has-been faid,' it will not be thought 
"fieceffary to afcertain with accuracy, what the fune- 
"tiens of any of the clerks in the Court of Exche- 
quer before the union are, which are now exercifed 
-fey tile clerk of the Pipe. At this diftance of time 
it is very difficult to trace> all the duties, pec^iliar 
vto tlie different clerks under the old eftabliflbmen*. 
The refpeftive accounts in each xliffetsent depait*- 
'iiliont feem to have been enrolled only- in that de- 
partment; The clerk of the Pipe, who now enrolls 

(i) ai Geo. 11. cap. 19. § ji, 

A a 3 "^ all 
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- all f he accounts ftTter t^ two tiemembi^iii<€r^^ a«id 
is thereby a check upon them, does, in that rei^^tfl^, 
the iJuty of all * the former clerks. FrO« Ch* ite* 

xiemblance of the aames of dilator of the rolh, aed 
ii^0jfato\r ma^ni MMiiy it is probable, if the tiAV&r^ 
of the duties of the didator of th6 rolls wer<6 better 
khown, that we fliould find that they corf efpoftd 
with t^iofe of the clerk of the Pipe. 
• If the law on the prefent queftion were dod{)t- 
ful, u(age, the befl interpreter of doubtful kws^ is 
ftrongly in favour of tlie fitting member. From 
the 6th erf" Queen Anne, down to the prefent tinSe, 

^ both clerks of the Pipe and remembrancers of tbe 
Exchequer (and if the former had been within the 
meaning of the ilatute^ the latter muft ha?^e been 
(b Hkewife), have been returned^ and have {si\ in 
Parliament. William Stuart, the firft %jm^t tc^ 
mcmbrancer, was elefted and returned in tjij for 

• the diftri<5t crfinvernefs, Nairn, Forres^ and Fcrt* 

' tofe^ lu)d fly led in the return, William Stuairt, te- 
membmncer of ihe Exchequer, in 1 747 >And»w 

- Fk;tcber, junior^ of Saltown, then clerfe of t|^ 
PipCa wa3 elefted and ret^irn^ for the 4iArift 

; which is the fubje<a of the pfefcnt coateft.- in 
[445] *7S4> |ohn Stuart, of G^le Stuart, who bad fj^r 
needed fktcher in the office of clerk of tiio l^^s 
was fe-det6ttd for the pkce which he repreftptjed 
whiefl be accepted of the «^ce. In the rcturfe he 
4lf6 was particuhtf-Iy defcribed as dcr^ of the fifft. 
(^The returns in the- inftances juft ftatccl wierc 
giyieli ifl evidence.) ' - :* 
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hnz 1^117% itbfHT? was a cpotQftfpr. tlii§^ vcfy.diftyuft 
ti5>f fes>f ^wgli&„ bwiwceft/Mr. WarRende-f^ ICiog*$.Kf- 
~:fli#ail"j¥MH:i^r, add. Mr. Qgilyie* - The fornicr.was 
h wtpto^cl^ and a petition was pr efent ed. a^i aft h»^n#-- 
r^-ftwit.tWre was no obj€(Stioft tak<»^ to his eligibility, 
: ^kJjtougH on^. i4 thie counfel for the prcfent peti- 
f.i(i<>06f T^^s one of the delegates who on that occa- 

fion had voted for Ogilvie* The dodrine which 
>}fenpw inaintaiQ3 is fuch a novelty » as ne^r to 

:ha?ve been heard of inScotland fix years ago- 
1$ any n>embers of the court of Exchequer in 

iScotla^d,. under tlie new eftablifhment. Were dif- 
: ^gualiiied by the 6th of Queen Anne^ the Barons 

theqifelves imift have been fo. But, . before the 
: Hi^tute pf th:? -.71^ of Geoi^e the Second, cap* 1^6. [446] 
. by. which.Xhey. and the Lords of Seffion were ex- 
. ^itisly.difqifttlvftedj there are two inftances of their 

iSttingin.Ptfliament ; thofe of Baron Scrope and 

- 6von :MiJler. . In 1727, the latter had l^ecn- a 

- lesMi^dfl^r^jf the borough of Petcrsfield, jtogetlier 
'}'mxik Mr* TuylOr* who was returned» .Saron MiUer 
:7r|>etitiQ»ed*tbe Houfe. The Committee^ of etec- 
ibtt&i9, Ibc pefition having beefi referred .to Jthe{n> 
;.ireprfrte<i in favour of T^ylor^ though not;;§n J^ 
o5>cmnd.^Milkr'^ fypp<tfed inc^paGity..ir-|-ft>y^ld 
/^le^&ivtiial that point was not- ftart^d in ^he Jpogi- ^ 
hmiltecr,' : : But the Hou^fe ^U?(gree4 .frcs? the f^- 
3.4tt!tkm-oif the Comrtikted. Whan ^ rnqtiqa w^s 
.5firide,.a«d;the queftion propofed> : th^ Miller n^as 
^Tdulyiriefted^ jthe.i9^th afticje of tl^ertrpafeyj^of 

tinidn, and the 25th fed. of the ^Ui. pf :Q^n 
nl A a 4 'N Aimej 
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AnnCj were r^ad, fo that then his eligibility Wixs- 
queftionedi yet it was refolved, 9 May, ly^y^tbat 
be was duly elefted ( j ). 

[447] CouNSEL/or the Petitioner^ in reply. 

The ftatutes of the 12th and 13th of William 
the Third, and of the 4th of Queen Aone, have 
nothing to do with the prefent queftion. As to 
what pafled in the two Houfes on occafion of the 
latter, that could have been of no weight, if the 
queftion had arifen on that very ftatute, fince, in 
conftruing laws, a court of juftice muft not be 
led from tl.e plain meaning of the words, by what 
they may guefs concerning the hiftory, of the 
law. 

According to the doctrine of the counfel for the 
fitting member, the ftatute of the 6th of Queen 
Anne is to be conftrued as if after the words 
" created or eredled," there had followed thefe 
.words, " by the-^'oyal quthorityy But no fuch re« 
.ftridtiveconfbfudion is authorized by any thing in 
the ftatute, or by any decifion of the Houfe upon 
it. In the lift delivered into the Moufe, in 1730, 
there are offices created by Parliament ; for in* 
ftance, the office of the commiffioners for hackney 
coaches. Mr, Frecker's opinion of the meaning of 

[448] the orders given to him, can lurely be of no con- 
fcqucnce in the interpretation of an aft of Parlia- 
ment, The objeft of the ftatute was to prevent 

(1) Journ, vol. xjc, p. 861. col, %. 

the 
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the mfl^wnce of the Crown. TbdH influciici'*te 
equally great over a perfon holding an office iii the 
-gift of the Crowni whether his office -was-originaHy 
i;reated by the royal prerogative or by a6t of Par* 
liament. 

. Tbcclrcumftance related by JLord Fountaihh^ 
concerning the Ouke of«Queen(berry's commif'- 
fion, only proves that tlie Crown, on that occafion, 
had encroached on the rights of the fubjedt. His 
book furnillies many inftances of the fame fort in 
thofe times. As to the cafe of the Iheriffi depute, 
their's cannot be confidered as a new office ; for the 
JKLing, by the ftatute of the 20th of George the Se- 
cond, had all the powers of the hereditary ftieriffs 
vefted in him, and therefore, of courfe, came to 
name the deputies, as being as it were high flieriff 
in every county in the kingdom* 

The cafe of Mr. Corbett has no analogy to the 
prefent. 

The cafe of Baron Scrope can prove nothir^, as [449] 
it puffed fub Ji/intio. That of Baron Miller hap* 
pcned in factious times. The difqualifying claufe 
in the ftatute cf the 7th of George the Second wai 
probably inferted, as far as regards the Barons df 
the Exchequer, to declare the law, and prevent 
the ci^fe of Miller from being confidered as a pre- 
cedent. . ♦ 

As to the ufage, the whole amount of the evi- 
den-oe concerning the office now in queftion is, that 
two perfons holding it have fat in Parliament, to 
whom there does riot appear to have been any op- 

..' pofition. 



pafied yi<^ JUetuio. It cannot be cclftpmi^'^thtit 
?t«rd inftancfes - of :i6&fiden againft a ;. Satttito^lWha 
Mifc^ptd'Wthrimpimkyt are fisiSkica^ to ittp^littAt 
.ftatute^: Tli£ diiibription of thofe ttvQ .p^riciaa n^ 
Li^ka.of the Pipe>ia tlK rMtirflt$r ^> *^ time^iivh^ 

there was oo cotiteft, has veiy much the appearance 
cjiflur attempt to ^erdlte a prei^ent agaidil} the 
-^obvious meaniog of-the ftatote* <: r : 

£450] ' *.Thexouii£el for. the fitting member have: A6t 
:i>eeD.abIe to trace any iimilarity betwecnrthe office 
- oof jdi&ator of the rolls and that of clerk of the Pipe, 

ttitbough. they wKh the Committee to coniider 
-AasL as one and the famc« Thitmagnus n^/iis, 
: whence the clerk of the Pipe derives a name in 

'vbichlhey find (omt reiemblance to that oi dk- 
ttaiar tftheftlh^ certainly did notexift iu Scotland 

i)efore; the xinioa« The thing and the name both 

-wem taken from the court of E:^chequ6r in Ei^- 

jb^^ wbenc the clerX o£ the Pipe is aifo ftyled ^ 

-ii^ ifCK Tb*y tieoied that the manii&npt rc&BH^do 
: - K ] lijr. tie^cotijrfei for the fittiiig member was jiA^nl%n 
l>y Baron Scrope, and iaid that it is of-Ao amSo- 
/IfljdSy^andriarnfiver quoted in t : . 11 

:v;iTim rCommittee^ after ddibfcratiani; ^ inftMraifed 
ylthe idounfel that they were of opinion^ :• it pel 
^ .1 ?^ ThatJtbe Hon, John Maitland was eligihieiio 
^^. IcirviiriB.Fartiaancntj nqtwithftandingv: bis f being 
^ijf? iidKpaasfliptt oi the office of. derk of the i?if8&a4 



»■•<■* 

L^-^ 
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^i^1:ke'£boheqiieref Scotland»> zttHaS timer ^^ 

o c. //The ^H'ltd qoefttoa being idedded in 

::£ttii^ tnember^ it now beoLtnt" nectthsy ^r tbe 
co)m%t'9n:tbe pftrt of tbepetkirniers to endeawilr 

nto/4bow- tiiat^ her bad not the majoiityiLoCvkgU 
•votes, '.'-' .'•<*.' ' ' - 

Of the iive delegates who produced cotnmiffimis 

^ at the eledtion^ three voted for the iitting mem* 
ber, and only two for Sir Alexander Gilmour. • 
The comimfTions of thofe delegates, whofevot^s 

, were objeded to, were authenticated in thenmn- 
ner prefcribed by the (latute of i6 Geo. IL cap*u. 
§ 30. fo that, by the cxprefs provifion of that fta- 
tutc, the clerk of the prefiding borough, who .1$ 
cktrk of the ekdion meeting, and returning of- 
iicer, was bound to receive their votes. Various 

^jedions were, made at the eledkion to the dele* 
gates for Haddington and Jedburgh, On the fop* 
pofition that there wa$ no kgal delegate for Jed* 
burgh, the right of prefidency devolved on l>uf|« 
bar^ and, on that ground, the delegate for Dunbar 

. gi^ve hfs caftij^ vote in favour of $ir Alejcander [452] 
Gilmour, ,1 

If the delegates for Haddingtoa and Jedb^li 

.were i>oth megal, Sir Alexander Odmour had' two 
legal votes, and Mr* Makland onlydn^; ^tf^i^ 

:^f he delegate for Jedburgh wa$ illegal; tht Vbices 

: were two and two; and the cafting vbtc of tbt db* 

. legate who in ifuch cafe had the ri^t t9 poefide, 
#4$ gtven for Sir 4^exander Gilmou/. So that, 

OA 
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on xitherfuppofitiqn, he vyould be entitled to be 
declared duly ele^ed* 

t . By the 9th feftion of the' ftatute of the. arid of 

•Ocorge the Second, cap. 24. it is eaad:edx ** Th^ 
" the laid ftatute (hall be openly read at the .an- 
nual cleftion of luagiftrates and town^counfelliMfs 
for every borough wit bin that part of Gfeat 

'" Britain, called Scotland." 

This provifron was not complied. with at the laft 

.annual elcAion of « magiftmtes and counfeilors, 
cither at Haddington or Jedburgh. . . 

The counfcl for the petitior^rs argued, That this 
[453} • OfnifRoa rendered the eledion of the magiftrates^ 

♦and confequently their election of delegates,, void. 
That as no particular perfon is fixed lapon by tlie 
ftatute, for reading it at fuch annual eleAions, 

• who might be indiftable if he neglefted that part 
of his duty, the difobedience of the pofitive com- 
mand of the flatute cannot be punifl^ed in any 

•oth^r way, but by fetting afide the whole proceed- 

•ing$.at the elcftion where it is not complied witbv 
That, *to give any fubftantial effed to thi3 part Of 

4he law, it muft be underftood that fuch was the 
intention of the legillature. .: ■ - * ^ 

/ The counfeifor the fitting members infilled, 

' •' That thisprovlfion of tl:ie ftatute was only di^ 
retfuryy and they proved that it is not ufual to 

' comply with it unlefs fome meaiber. of the meeting 

•defire it, which was not done either at Haddington 

-or Jedburgh. « 

■ ...... j^ The 
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^ The tounfel fof the petitioners, in thc'fr re- 
ply, feemed to abandon this point. 

No other objeftion was made to the delegate for • 
Haddington. 

The laft eleftion- of magiftrates and counfcllors . [45+] 
fcMT' Jedburgh, was objefted to on two other 
grounds. — Bribery; and a departure from the feU 
of the borough; 

- The counfcl for the fitting member contended, '• 
that 'the Comniittee were not competent to go into * 
thofe qneftions. This was a fort of plea to the* 
jurifdidion. They argued as follows : 

Before the union, the Parliament of Scotland » 
had never made any provifion, concerning quef-' 
tions arifing on the eleAion of the magiftrates and 
counfellors of the royal boroughs, but left any 
conteft which happened on. that fubjed:, to the 
convention of boroughs, or the ordinary courfe of 
common law. 

• The firft Britiili ftatute, where the eleAion of 
thofe magiftrates and counfellors is mentioned, is. 
that of the 7th of Geo. II. cap. 16. By the 7tli. 
fedioiv of that ftatute, " It is declared and enad^ 
to be lawful for any magiftrate or counfellor of 
a borough, who apprehends any wrong was dons 
at any annual eleftion, to bring his aftion be-, 
fore the court of feffion in Scotland, for ri'd:ify^: [455] 
ing fuch abu{e, or for making void the whole 
eUdtion' (if illegal) oniy^mihin the fpace of eight 
^* weeks after fuch eledion is over." 

By the i6th of George the Second, cap. 11. fed:. 

.24. 






24. the right of complaining was extended to the 
.conftituent members of any meeting^ fi^r, or pre* 
vtoct to, adiy etoftion of ntagiftraie^ 9^C0Qtif^dil; 
and the lioiitatiba in point of time was mide^^wt^' 
kakndar iiiontte tnftead df eight wefek^^ . r : i : . . 

The preibnt petitioners are not within the^de*^ :^ 
{atxptM^ of the per^g ^ntiiled to cotnpbAu lilider^ 
cither ^of the two ftatutes. They G<5Uld hoi th«¥e^ 
{Qte have complained to the court cf feffioil/wb^fcl' 
• jurifdi^lion is unqueftionable, and furely their*' 
complaint is not competent before this Comniittee^ ' 
. \ . which at moft can only have a concurrent and co^ 
cxtenffvejt^rifdiftion with that court. 

.If, in any cafe, fuch a complaint can be heaid^- 
by a Comtj[«ittee of the Houfe of Commons, it can 
ooly be where application has been J>reyi6ufly' 
made to thectourt of feffion, within the time limited' 
[456] by *be aft of Parliament ; and that has not been 
done in the prefent inftance { 1 ) . ( K?* 1 1 appeared* 
that a complaint had been lodged witl* the court' 
of feffion, within tlie two months, -oh the groufid^ 
of the ftatute of 2 Geo. II. cap: 24.' not- hatiftg-^ 
beeii read j btil there was no mention in* thut^rii^ 
plaint bf the fuppofed departure froth tlie JiH ^ 
thi^ borough, and the complainant had n<it pro*^- 
ceeded itt the caufe^ nor ferved any warrtint*^-tfae" 

-:_ v. . ' -. 'i^.nhijp 

Counsel 
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-3rfj c^ hsbnaJy^; 3:.-. ;..■•:;. ' ;t j ;o .•'i-'T -Jif* .f.-:* 

sbf «tbet4Udttnrcl ioci- the other' :fide^'iluatri»ii(herbA«; 
dandidate^ i»it auy a:^:tnber o£ ano^rt Ixn-ougliiii); 
the'iaoite diiftti&> £3in compbia of tJ^e uftdftsetcidt-^ 
tH^.'^oia^i^ott^aQd coua&ilprd for <$^litor(M9gh in»} 
Sc9Jtj«od;> to the court of feffion^ Y'Cti ifureljp^? 
tbift b a oiatter in which they are de<^p}y int€f eftQd»>l 
«3.|t may materially alFcd: the choice of the ise^^r^ 
fenlative in Parliament. Wherever there m^}^^ 
axv injsiry, the law will always provide a reoie^i; [4571 
and i{ the prefent petitioners have roafon to tbiiik<^r 
that they have been injured in a cafe where %h^Y 
c^nqt receive redrefs in any other tribunaly: thi^ 
Q»fnmittee k on that account more particplaclyL 
kibuQtd to hear tlieir complaint. The ^dir€3 qu^i 
tipn.. which is now propofed for the decifion of thit^- ; >r-^' 
GoEpmittee . i8> whether the delegate fpr J^dbui^b 
i*l»^. , legally chofen, and they are the only conrtt: 
c^mp^nt to iiaf queQion. , But if the legaJtllyojl^^ 
thf^ i4>o^ce of the ^Qnual magiAra$es i;om6s ;t(>^tbf:^N 
controverted^ fo.aa that muft be det^miaed:^e£c>r^< 
IJbe legality of the choice of a delegate cai|:bf 4^^, 
€lded> there cannot be a doubt of tt^e^ghliQi^-tJ^ 
Caniini^tejiP to decide tihatt<pre|ii>:ttP^iy p^t^sjfe^ 
b an incontrovertible maxinv that wherpyef aSpi^h 
has a right to decide on any pointy that court may 
firft ^Dqoitt into^vand deterimne fnch ptdikiiiisliy 
queftions as are neceflary to the ultimate deter* 
Biiaatioiau 
'iiznxio'j - . If 
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If a prc^nous iromplaint to the court of fefliofl 
were neceffary (which k certainly i's not), fuch ^ 
Coiliplaint has been made ; and it furely was i{ot 
neceflary,- inthat • complaint, to enter into all the 
obje(%ions to which the eledion of the magiftrates 
was liable. No advantage can be takca x>F 
the corai^ainant's not having proceeded in that 
caufe, and not having fer\'ed the parties complained' 
of with a warrant, fince the time allowed by the 
law of Scotland for that purpofe is not yets 
clapfed. 

The Committee determined immediately (with-^ 
out clearing the court), that tlie counfel for the 
petitioner fhoiild proceed. 

The eledion of magiftrates for the borough of 
Jedburgh had been fet afide by. the court of feffion/ 
m 1767, On the ground of bribery; fo that the 
corporation was in a manner diflblved ; and it con- 
tinued in that ftate till July, 1774, when it way 
revived by a poll-eledlion. The firft annual elec- 
tion, after this revival of the borough, was tb^t 
now complained of. 

The counfel for the petitioners ftated, that the 
laft eleftion of magiftrates was produced by the' 
influence of the iame bribery and corruption whibh* 
had occafioned the former judgment :of redudioii,^ 
and they were going to produce evidence of that 
[459] t«ibcry, but the Committee refolved not' to lieaf 
any evidence of bribery, unlefs what cotrld b© 
fhcwn to have taken place, with an immediate 
defign to influence the cleftion under thdr fConfi^ 

deratit)n. 
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cferatioD. Upon this, the counfel for the petitioaer 
abandoned the point of bribery, and th^ mdf ques- 
tion which now remained to be aigued was. 

Whether, at the laft annual de&icm of ma^ 
ftrates and town counfellon^ for Jedbui]g^, there 
had been fuch a departure fr<xn the feU of the bo- 
rough as was fuificient to vitiate and annul the 
eIe4):ion ? 

The conftitution of a royal borough in Scotland^ 
by which the mode of elediing its annual magi* 
ftracy is regulated, is called the fett of the boroi^h. 
The origin of thofe fetts is not known* They are 
thought to be derived from ancient charteirs which 
are now loft -, but ufage, in the progrefs of time, 
has probably occafioned many deviations from the 
firft fprms prefcribed by the charters. 

After the UnioA, the magiilrates and counfellors 
(who formerly eleAed the reprefehtative of their 
borou^i ill the Scotch Parliament) came to be the [460] 
eje^ors of the delegate, and as it was fpon foreieen 
that it ^would be very i^ece^ary to afcertain the 
mode of phoo^ng tlie magiftr^tes and counfellors 
in the idiffereQt boroughs, the convention of bo^ 
rpugbs, in 1 799, ordered 8|fi ap(:Q^nt of th^ fetts 
of each borough to b^ tranfmitted to them, which 
was accordingly doi^e, and they were inferted in 
their books/ The fett of eyery boroijgh is hke^ 
wife preienred i|x the corporation*-book$ of tha<: 
borough, 

The following is an txa/St copy of ths^ fett of 
Jfedburgh, as extraded £rom the corporation-books 

. Y9h. U. 8 b by 
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by the toprn^^clcrk, Md produced bf iwi to: di^ 
Committee. -^^ 

SsTT ^M# Bu9fgi t>/ jBDSlTEaK^ 

^ The way and manner of the annual eleAioA or 
the ttiagifb^tes and council of the burgh c^ Jdd-» 
burgh is as follows ^ viz. the councel coftfi^s of 
twenty •five perfons, to wit, a ppovoft, four 
baillies, dean of gild, and treafurcr. There 
being eight trades who choofe their deacons 
[461] " yearly, four of thefe deacons are always upon 
^^ the counfel, the conveener being always one of 
** the faid four. The reft of the councel confift$ 
** for the moft part of marchants and other inha- 
** bitants of feveral employments not being traders 
" men, for notradefmen are allowed to be upon 
*' the magiftracy or councel except the four gpun-j 
*^ eel deacons, 

** The eleftion is crdinarify upon the twenty- 
^* fcventh, twenty-eight, and twenty-ninth day$' 
of September yearly. Some days before, to wit, 
upon the twenty-third and twenty^rfocirth of^ 
^* the faid moneth of September, the {Mrovoft con^ •i 
^* veens the couticel for taking of the tnsafuier^s* 
accompts for the preceding year, and iof eledtiiig * 
and leetingof the new councel' and deacons of 
^* craft for the year to cwr^e, and which, with ihe' 
old counc^l|. there being eleven chofen, out- 4ff 
the tim and twenty^ for the new councel^ and^ 
^^ eight deagon$ of craft, piake up in the hailJ^ 
^^ •vyith tl^^ P}d pounceK the niiiiiber of fourty. 
. ^ ^ ^^ peifonS| 
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¥ pecfon% which ckAs theptovdft, fotir %sulliefsi 
dean of gild, and treafurer for the eafvung.^rean 
Thefe * being fo chofen and ele&ed, the eight 
^* deacons arc removed from the coiineal tkble, and 
being removed, the old and new coun^l el^ds 
four of thefe to be upon the councel for-thc cn- 
fuing year, Tker^tifier the old and new councel 
is all removed, e^^cept the magiftfats, dcan^of 
gild, and treafurer, who puts out four of the old 
^^ councel, and takes in four , of the new councel 
^\ in th^ir room^ Thereafter the eight trades con* 
" veens, and choifes one of the four councel dca-^ 
** Cons to be their conyeener. This is a true iktt 
^^ q{ the burgh of Jedburgh, e^ctrafted furth oiE 
^* the records thereof 3y 

Jt .^pp^ared .from the witoelTes that, by the wfage 
of ^k^ pl^e^ the manner ,of leeting the deacons is 
this.; ' 

The eight old deacons give in ^igfat lifts or leets, 
eftch ^Qotaining the names of three freemen of the 
re%ie<^v^ eight companies or trades^ Thefe leets 
beiog;appfQyed of by the oH council, are returned 
tQ the deacoos, who, with thar r^fpockirciiradcs^ 
ei^ Qoe out of each» to be the deacon of that' 
trwfc for th^ year enfuiog^ The el^veri. ncwcoim* [463J 
f^Hor^ a,S9 chofen by thp old council b^are lii^ 
l^e£ing of: the deacoos, and are called day coim-*' 
ffllors. :. ^ 

3 B * the 
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the fett, are iuperfluous, and ordiy perpbdx 
fenfe. The meaning <^ themiS) that out of/ tix^ 
twenty-two councilors which muke part::of-,lhet 
forty (which are called the long councU)> thcnB 
are eleven new ones. 

The material evidence on this part c€ the c^q 
confided of the minutes of the lafl: eleftioa, the 
corporation-books of Jedburgh, and the parole- 
teftimony of Mr. Ainflie, joint town-clerk of . Jed-? 
burgh with one Fair, and of Baillie Anderfon, one 
ef the magiftrates. An objection was taken to thq 
admiflSbility of the latter, but over^rulcd. 

It appeared, that, at the laft eleftion, the firft. 
meeting was on the 28th of September, and tiie 
cleftion of magiftrates on the 29th; but that the 
laft ilep, vix^ the ftriking off the four old coun* 
fellors, and cboofing the foqr new ones, which is; 
[^64] called purging the council, did not take place till 
the 9tb of Odober^ which was after the precept 
for the eIe(9:ion of a delegate had been received, 
and the day before the council met for^ppobitii^ 
a peremptory day for choofing tbe^^kgatc. The 
minutes of the 29th, were written- by Amflie^and 
one Baillie Brown bii deputy* But the accotmt 
of the purging the counfel was written by the oither 
joint clerlc^s <Jeputy ; and this was earned on «^th-r 
- eut a new date, in this manner, i* Thereajfter^lt^'^ 
Frdm the 29th, the books continued in the hands 
pf Fair, till they wer^ delivered up in con(eq^ttCQ 
pf the jSpeaker's ^arrant. .a 

- ^^ attem|^t was ma^le tQ i^ow f hat lea^s. Imd 

- be^Q 
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WnT'tom' botfr out of the dHgmal minute, and 
thb book; into vfhich they are traafcribed, with a 
fedndulent iniention with regard to th^ day whea 
th^' puf^g happened ; but aothiijg of that fort 
was proved; Oil the contrary, the entry of the 
purgislg of the council by Fair's deputy, who was 
in the intereft of' the -fitting member^ w^s con-* 
tinned on the very fame page where Ainllie had [465] 
finiihed the account of what was done on the 
•apthi ' 

It was alfo fliown, with a view to prove frauds 
that in the draught of the minutes for the eleftion 
t)f a ddegate, the* name of Hogg was inferted be-^ 
fore the eleAion began* 

- Ainflie, who Was called oh the part of th^ peti- 
tioners, faid ; Thdt he had never adied as clerk at 
any annual eledlion of magiftrates andcounfellors, 
but at the laft, and at that in 1767, which has been 
mentioned to have been reduced by^ a judgment of 
the court o( feffion. That on that Occafion^ the 
:|nirging of the council had taken place fome dayis 
€ift6r the eleftion, and that it was entered in the 
4)ooks imnaediately after the entry of the ele<3:ion 
: irf magiftrates, in the fame mariner as was done- on 
' the prefent occafion> without any particular date. 
That, there was no objedion taken to that ele^ion 
dn. the ground of a deviation from the fett> - THbat 
/ ffince the lad eledion, althou^ it had b^en muph 
^ the fubjeft of converf^tion at Jedburgh, his Jiad 
never heard a fuggeftion in the borough, that 
h^ifce purging -the council after th« a9th of Sep- 

B B 3, tember 
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tembex was contrary to the coniKitntion* of tJae 
place. 

Baillie Andcrfon, who was called by thecolinfei 
£ox the fitting member faid. That be was chofen a 
counfdlor in 175I5 and a magiftratc in i752, 
Xl^t he had often aflifted at purging the council, 
and never knew o£ its being purged the fame day 
with the eleftion of the magiflrates, but always 
fome days afterwards. That it is cuftomary for 
the niagiftrates to go to church, to hold a court, 
and to do feveral corporate a£ts (which he fped- 
fied)^ after their deftion, and before the purging 
of the council. Yet, that in all the inftances 
withifi his knowledge, the entries in the books bad 
been as on the prefent occafion, without any fpe- 
cial date prefixed to the account of the purging 
the council. 

It appeared from the infpeftion of the books, as 
far back as they go, that the entries purperttdy that 
the eledions had been begun and completed be- 
.tween the Z9th and 23d of September, except in 
[467] .the year 1752, when the new ftyle was introduced* 
Jn that year, the firft meeting was on the 4th^ and 
the fegond on the 5th, of Odtober. 

y 

Qo}iisi^zi.for thePeiitioners. 

' Tbe.fett of a borough in Scotland, as contained 
in thp convention-books, is binding, arid a depar- 
ture from it vitiates the ele&ion > in tte lame^manh 
ner as in England, before the ftatute of theiitb 
of George I. cap. 4. an tleftion of oiagiftnifccs w» 
z not 
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not good, uftlefs it wais holdeo on tRc day pmfcribcd 
by the conftitution of the borough (i). 
• This is the law in Scotland j even in cafts Whew 
there was no fault in the electors* In the yeac 
1745, the rebels being in pdflelSon of Edinbui^h, 
Aberdeen, and other boroughs, at the time when 
the annual eleftions, by the conftitutions of thofe 
places, (hould have taken place, they could not 
be holden at that time ; and the iituation of the 
boroughs being referred to Sir Dudley Rydfer, Lord 
Preftongrange, and Mr. Murray, they reported, 
that they were ipfo^fa£lo reduced, and could only 
be reftored by the King's warrant. 

Counsel for the Sitting Member. 

The fetts, as tranfmitted to the convention in 
1709, were nothing but a fort of hiftory of the 
ufual mode of eleAion m the different boroughs, 
fuch as pra£tice had introduced, and, being pro<- 
duced merely by ufage, they may be repealed by 
fubfequent ufage. It would be ftrange if this were 
not fo, in a country where a continued deviation 
for a length of time can repeal even an aft of Par- 
liament. 

But, in the prefent cafe, the terms of the fett 
have not been departed from. ** Thereof ter^^ docs 
iiiot neoeffarily mean ^^ on a fubfequent part of the 
" fame day ;" and the word ** ordinarilf^ certainly 
^s not fynonimous to " always'* 
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(i) njt fiffra, p. 41. 
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If the fcnfe of the word « tXereafte?' is cjoufet^ 
ful> it muft be explained by the prafticc m'%^h8 
borough^ and it has been proved that the pra<5^}c^ 
is to pu^ge the countil forhe days after the elcftidri 
of the maghtraf efSi ' " 

' Oh the 25th of September every one of thc^fe 
Were in the council who were to continue fo durin]| 
the year> and made part of the 40 who cofnpoft 
what is called the long couhcih If there had been 
ho purging till the eledidn of the delegate, all the 
40 might have Voted at that ele^ion (i). Thi 
purging is not corifidered> in any borough, as an 
cflential part of the eledtion. In fome boroughs, 
weeks intervene between the eleftion of magiftratea 
arid the ptirgitrg. In fonl^i the fight of j5urging is 
annexed to fome eftate in the lieighbourhoodi 
C^n it be fuppofed that the negleft df the pror- 
prietor of fiich an eftate to purge the counctt 
would vitiate the whole eleftions and diffolve thfe 
corporation? 

The cafes which happened in the titne erf* th^ 
rebellion do not apply. In thofe cafes^ the year 
was elapfed, and, the annual magiftrates being 
gone, there was nobody in the bbroiigh entitled to 

make the new ele(9tion ; but, in the preftnt in- 

« 

ftancc, the new council and magiftrates had htch 
eleded within the year, fo that there were perftrtis 
'{xiftlng competent to purge the council. ' •' 

Suppofe the purging, in thepitfent cafe, to halite 
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been void, th^t cannot afied.the, e^edipo of the 
magiftratep* for tKut, was completed within the 
time fpeciiied in the fett. The utmofl: the court 
of fefiion would do, in iuch a cafe, would be to 
make a partial reduiftion of. the counfellors ilki- 
gaily chofcn. Thus, in the cafe of Brechin, wluch 
happened laji year, thexleiflion of five deacons was 
fetafideas iilegalj but that of the other, magiftrates 
continued in force, 

. When the fett of a borough has been departal 
from, and the election complained of on that 
ground, the.court of feflion has refufed to reduce 
the ele^lion, and h^s dire<fted the complaiht to be 
changed to an action of declarator, by which the 
mode prefcribed by th§ fett might be declared aod 
refl:ored.(i). 

What is contended for, on the part of the petU 
tioners, would put it in the power of feven perfon^ 
who in this borough have the right of purging the [471 
council, to avoid the election of all the other mem- 
bers, and thereby reduce the borough, by agreeing 
among themfelves not to exercile their right, within 
the time beyond which it is laid that it cannot be 
legally ;&xerci&d, . 

U the eledion c^all the m^^Jilrates and couD" 
fellors had been void, yet, whik they were defa^a 
-pofleffed of their offices, their elodion of a dele- 
gate is valid, for, by the law of Scotland, the. acfls 
df* a magiftrate are good, while he is in his office, 

..-.'J . although 
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althon^ his eleftion may afterwards be determined 
to have been illegaU This is laid down in Mac^ 
dowal's InflituteS) toI. i. .p, 406;; It mMs fo in the 
civil law, on which the Scotch law is in a great 
meafure founded (C). 

The counfel for the petitioners, in reply, flill 
infifted. That the fett of a borough is fo binding, . 
that the departure from it, in any circumftances, 
avoids the whole election, and they cited the cafe 
of this very borough of Jedburgh in the- Houfe of 
Lords, 14 April, 1738, to prove that doctrine j 
[472] tlie Marquis of l/)thian and otliers, appellants, 
againft John Hafwell, and others, refpondents (1), 

They denied that the ads of (ie/aSo magiftrate^^ 
unlefs they be merely minifterial, are goqd, which 
they faid the eleftion of a delegate is not. They 
faid, that the wprd " ordinarily^^ ili the fett, was 
ufed in the fenfe of " ^lifiomarilyy^ /, e. according 
... to the cuftom of the place. 

rS* The counfel for the fitting member deiiiec) 
that the cafe of Jedburgh in 1738 authorized the 
inference drawn from it, or that it coujd apply in;, 
juiy refpeftto the prefent caiife. . -^ :. 

On Monday, the 8 th of May, the. Comroktepf . 
by* their Cbatfmim^ inibrmed the Honi&i that they 
bad detennined^ 

That the fitting tiicmber was duly ele£ted'(2), ' 



(1) ^are f (2) Ya^es, p, 649. 
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pAQE 396. (A). The perfon who drew there petitions Noti 
feems not po have been aware that any diftinftion had (A *) 
pver been talcen, between offices which difqualify from jfti^ 
fing in Partiement^ and thofe which difqualify from being 
ikeiid. f^idefapra^ Cafe of Mtlbornc Port, voL i. p. 143* 
Note (H), 

P. 442 (B}. By the ftatute of %o Geo; II. cap, 43. all Nott 
IheriiFshipSy and ftewartries, of diftri^ts, being parts only of (B*) 
fliires or counties, w^re extingutfhed, and their jurifdidtions 
veiled in the court of feffipn, ^ i* § 3* All other iherifF- 
ihips and ftewartries, not extinguiflied, and poflefTed by 
ful^efls in inheritance or for life, were refumed, and annexed 
to the Crown, § 4. And it was enaded that the King 
ibouid not grant thofe offices to any perion for a longer term 
than a year, § 5. AH high fberifFs and ftewards were ren<P 
dered incapable of ailing as judges within their (hires or 
ftewartries, § 30* By this means thofe offices became 
fnerely nominal ; and, although the King ftill has the power 
pf pf anting them for the term of a year^ I believe, fince the 

flatutc 
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ftatute paflcd, no high iheriff or fteward has been appointed 
in Scotland. The King is, as it weTe, high fherilF and 
fteward of each (hire and ftewartry, and the judicial and 
minifterial fuqfEltioos ^e performed by the d^piite and fub- 
ftitut^. 

Note P. 471 (C). Macdowal, in the paflage referred to, 
(C*) quotes no authority but Viner and Juflinian, and feems only 
to mean to ftate what the )aw of England and the civil law 
bold) ^oncernin^ the ads of officers defa^q^ 
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